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PERMIT AGE 
By Fred. S. Knight 


The contention of the insurer that a minor of permit age, although 
having such permit, was not covered by the automobile liability policy 
issued to the father of the minor, where the accident happened more than 
a half hour after sunset, was recently sustained in an interesting opinion 
by the Supreme Court of Wisconsin in Witzko et al. v. Koenig et al., 272 
Northwestern 864; 89 Insurance Law Journal 616. 

Ernest Koenig was the holder of an automobile liability policy, issued 
by the Employers Mutual Indemnity Corporation, which contained a pro- 
vision excluding coverage while the automobile was operated by any per- 
son under fourteen years of age or by any person in violation of any 
state, federal or provincial law as to age applicable to such persons or to 
their occupation, or by any person in any pre-arranged race or competitive 
speed test. The automobile of the assured, while being driven by. his son, 
Orlo Koenig, fifteen years of age, was involved in a collision with another 
automobile in which plaintiffs were riding, and plaigtiffs sustained per- 
sonal injuries to recover damages for which, plaintiffs brought suit 
against the assured, his son, and the insurer. On the trial it was conceded 
that the collision occurred at 9:30 p. m. on June 4, 1936 and that on that 
day sunset occurred at 7:32 p. m. 

In sustaining the judgment dismissing the complaint as to the defend- 
ant insurer the Supreme Court of Wisconsin stated that section 85.08 Wis. 
Stats., 1935, authorizes the issuance of an automobile driver’s license to 
any child, otherwise qualified, who is less than sixteen years but more than 
fourteen years of age, which license shall entitle the child to drive an 
automobile belonging to his parent during daylight hours, that is, from 
thirty minutes before sunrise to thirty minutes after sunset. The court 
pointed out that section 204.34 forbids the exclusion from the coverage 
afforded of persons while driving or manipulating a motor vehicle, who 
are of an age authorized by law so to do and that section 204.33 forbids 
the inclusion in a policy of any limitation or condition restricting cover- 
age afforded as to persons while driving or manipulating a motor vehicle, 
who shall be of an age authorized by law so to do. The court held that 
there was no conflict between the exclusion clause of the policy in suit 
and sections 204.33 and 204.34, since a person under fourteen years of 
age is not authorized by law to drive a car and a person under sixteen 





years of age and over fourteen is not authorized by law to drive a car 
at night and while so driving is not a person of an age authorized by law 
to drive. 

This decision is of special interest because of the refusal to follow 
the contention that a minor of permit age, who actually has such permit, 
is not within the exclusion of the policy although driving at a time not 
authorized by the permit. 


NOTICE OF CANCELLATION 


To be effective, notice of caricellation must not only be mailed to the 
last known address of the assured in accordance with the terms of the 
policy, but must also be actually received by the assured. An interesting 
decision to this effect was recently rendered by the Supreme Court of 
Michigan in Galkin v. Lincoln Mutual Casualty Co., 272 Northwestern 
694; 89 Insurance Law Journal 594. 

It was a provision of the automobile liability policy issued by the 
Lincoln Mutual Casualty Co. to Samuel Galkin, that the policy might be 
cancelled at any time by either of the parties thereto upon the surrender 
of the policy and upon five days notice in writing to the other party stating 
when thereafter the cancellation should be effective. It was further pro- 
vided that “notice of cancellation mailed to the last known address of the 
assured herein shall be sufficient. * * *.” Plaintiffs sustained personal 
injuries in a collision alleged to have been due to the negligent use of the 
car of the assured, and brought suit to recover on the policy. In its 
answer defendant pleaded that it had cancelled the policy before the time 
of the accident and on the trial defendant offered proof of having mailed 
a notice of cancellation to the assured’s last known address prior to the 
accident. The assured, however, denied that he had received the notice 
although he had continued to reside at the address to which the notice was 
mailed. By its verdict the jury found against the insurer upon the ques- 
tion of receipt of the notice by the assured. Defendant insurer appealed, 
contending on the appeal that by mailing the notice it fully performed the 
terms of the insurance contract and the policy was cancelled regardless 
of whether the notice was received by the assured. 

In denying defendant’s contention and sustaining the judgment in 
favor of the plaintiff, the Supreme Court of Michigan pointed out that 
under section 12461 Compiled Laws 1929, the policy was required to con- 
tain a provision “whereby the policy may be cancelled at any time by the 
company by giving to the insured a five (5) days’ written notice of can- 
cellation.” The court held that such mandatory statutory provision should 
be read into the insurance contract and that when so construed the con- 
dition imposed by the statute upon which the insurer might cancel its 
outstanding policy was “by giving to the insured a five (5) days’ written 
notice of cancellation.” The court stated that it was obvious that the 
insurer did not give notice to the insured by merely mailing notice and 
that because of the statutory requirement cancellation could not be effected 
until notice thereof was received by the insured. 

Under this decision it would appear that registered mail and return 
signature card should be used in giving notice of cancellation. 
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LIFE 


KAVAKOS et al. v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED 
STATES (two cases). Nos. 6692, 6693. 
United States Court of Appeals for the District of Columbia. 
Argued Dec. 9, 1936. 
Decided Dec. 21, 1936. 
88 Federal Reporter (2d) 762. 
1. MEDICAL ATTENDANCE. 

Undisputed evidence that insured, who in his application denied having been 
treated by physicians, was treated almost constantly for two-year period immedi- 
ately preceding application, held as matter of law to prevent recovery on life 
policies without further proof of conscious design to fraud. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

2, MEDICAL ATTENDANCE. 

Admission of testimony of physicians that they had attended insured held not 
error in action on life policies defended on ground of misrepresentations in applica- 
tion which denied medical attendance (D.C.Code 1929, T. 9, § 20). 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

Appeal from the District Court of the District of Columbia. 

Actions by William Kavakos and Louis Kavakos, and by William Kavakos 
and Elene Kavakos against the Equitable Life Assurance Society of the United 
States. Judgment for defendant, and plaintiffs appeal. 

Affirmed. 

Michael F. Keogh, Leonard A. Block, and Lawrence Koenigsberger, all of 
Washington, D. C., for appellants. 

T. Hardy Todd and Joseph T. Sherier, both of Washington, D. C., for appellee. 

Before Martin, C. J., and Robb, Van Orsdel, and Groner, JJ. 

Per Curiam. 

Appellants are the beneficiaries named in two policies of insurance issued by 
the Equitable Life Assurance Society on the life of Pete Kavakos. The policies 
are dated December 19, 1932, and January 4, 1933. To each is attached the applica- 
tion for the policy, and each policy provides that the policy and application con- 
stitute the entire contract between the parties. 

Part 2 of each application, consisting of questions and answers relating to the 
health and medical history of the applicant, was signed by the applicant and con- 
tained an agreement that the answers should form part of the policy contract. 

Question 9 was: “State every physician or practitioner whom you have ‘con- 
sulted or who has treated you during the past five years. (If none, so state.)” 
Kavakos answered this question, “No.” But the undisputed evidence shows that 
he had consulted and been treated by three physicians during the three-year period 
immediately preceding the date of the applications. One physician had treated him 
five times in May, 1929, and an unnamed number of times between September, 
1931, and November, 1932; another had treated him eighty times between August 
16, 1930, and July 13, 1931; and still another, nine times between August 6, 1931, 
and October 22, 1931. Kavakos died of pulmonary tuberculosis about eleven 
months after the policies were issued. 

[1] The insurance company defended on the ground of false representations 
made in the applications and offered to return the premiums paid, with interest. 
At the conclusion of all the evidence the trial court instructed the jury to find a 
verdict for the defendant; and on a motion for a new trial the court said: “The 
defendant called as witnesses three physicians who testified that they had treated 
the insured on many occasions during the five years prior to the application— 
one of them having treated him not less than eighty times. The witnesses were not 
permitted to testify’ as to the disease for which the insured was treated, and the 
plaintiffs offered no evidence to show the nature of the disease or that it was 
immaterial to the risk assumed by the defendant. In directing the veréicts, the 
court held that the information asked of the insured was material to the risk of 
insurance, that true and correct answer was required, that the answer made was 
false and misleading and related to a matter about which the insured could not 


reasonably have been mistaken.” 
PC ads 


'Title 9, § 20, District of Columbia Code of 1929. 
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We think the action of the court below was clearly right. The Supreme 
Court, in Mutual Life Insurance Company v. Hilton-Green, 241 U.S. 613, 622, 36 
S.Ct. 676, 680, 60 L.Ed. 1202, dealing with a similar question, said: “Considered in 
most favorable light possible, the above quoted incorrect statements in the applica- 
tion are material representations; and, nothing else appearing, if known to be 
untrue by assured when made, invalidate the policy without further proof of actual 
conscious design to defraud.” Precisely the same ruling has been made in the 
Federal Circuits whenever the question has been before the courts. See: Mutual 
Life Ins. Co. v. Hurni Packing Co. (C.C.A.) 260 F. 641; Keeton v. Jefferson 
Standard Life Ins. Co. (C.C.A.) 5 F.(2d) 183; Union Indemnity v. Dodd (C.C.A.) 
21 F.(2d) 709, 55 A.L.R. 735; New York Life Ins. Co. v. McCarthy (C.C.A.) 
22 F.(2d) 241; New York Life Ins. Co. v. Hunter (C.C.A.) 32 F.(2d) 173; 
Fountain & Herrington, Inc. v. Mutual Life Ins. Co. (C.C.A.) 32 F.(2d) 173; 
Atlantic Life Ins. Co. v. Hoefer (C.C.A.) 66 F.(2d) 464; New York Life Ins. 
Co. v. Stewart (C.C.A.) 69 F.(2d) 957; Jeffress v. New York Life Ins. Co. 
(C.C.A.) 74 F.(2d) 874; Prudential Ins. Co. v. Loewenstein (C.C.A.) 76 F.(2d) 
479. And see, also, May on Insurance (4th Ed.) vol. 1, § 185, where the cases, both 
state and federal, are collected and where the established rule is said to be that: 
“The inquiry and answer [in the application for the policy] are tantamount to an 
agreement that the matter inquired about is material, and its materiality is not 
therefore open to be tried by the jury.” 

In New York, where there is a statute providing that all statements made in 
an application for a policy of insurance shall, in the absence of fraud, be deemed 
representations and not warranties, the court,’ in discussing the rule applicable 
in circumstances such as we have here, said: 

“Defendant was not compelled to insure the life of Cyril Keck. Before 
deciding whether it would accept the risk or not, the company was entitled to 
such information as it desired concerning the insurability of such life, and the 
applicant was bound to truthfully answer any question put to him by the company 
upon that subject. True an applicant for insurance is subjected to a physical 
examination by a medical examiner of the company; but that would only disclose 
infirmities and diseases with which he was suffering at the time, and, in some 
instances, not all of those. The medical history of an applicant, both as to present 
and past ailments and illnesses, is absolutely essential to enable an insurance c¢om- 
pany to intelligently pass upon the desirability of a risk. No part of such history 
is more important or material to the company than that relating to prior treat- 
ments by physicians. It is not for the applicant to decide whether the matter 
concerning which he has consulted a physician was serious or trivial. The insur- 
ance company is entitled to determine that question for itself. If, as was the case 
here, an insured can, by a false answer, deceive the insurance company, and keep 
from it information that he had been attended by a physician on three successive 
days less than nine months before he applied for the policy, and the company is 
thereby prevented from ascertaining the facts, and then, when it learns that the 
answer is false, it is precluded on the trial of an action to recover on the policy 
from showing the nature of the illness for which the insured was treated, because 
of an objection on the part of the beneficiary named in the policy, the way is 
made easy to defraud the company. 

“The plaintiffs have produced no witnesses and have given no evidence to 
contradict Dr. Tucker’s testimony * * * nor have they attempted to show that 
the insured was suffering on that occasion from a mere temporary or trivial upset, 
one which in no way affected his general health. There is no proof whatever 
to overcome the prima facie case made out by the defendant. 

“The misrepresentation regarding medical attention by physicians, which was 
made by the insured in the instant case, was something which would naturally and 
reasonably influence the judgment of the defendant in deciding whether it would 
write this policy or not, or in fixing the premium to be paid, and was material to 
the risk as a matter of law, and it having been established by the uncontradicted 
and unimpeached evidence that such statement was false, the policy is void, and 
there can be no recovery thereon. [Citing cases.]” 

As we have already pointed out, the undisputed evidence is that Kavakos was 
treated by physicians almost constantly for a period of two years immediately 


* Keck v. Metropolitan Life Insurance Company, 238 App.Div. 538, 264 N.¥.S. 892, 895, 
affirmed without opinion 264 N.Y. 422, 191 N.E. 495. 
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preceding the date of the applications. This was a fact within his own knowledge, 
and his answer to the question was a material inducement to the insurance company 
to issue the policies. And, being false, it vitiated the policies “without further 
proof of actual conscious design to defraud.” 

There is no more settled rule—where there is no statute changing the com- 
mon-law rule—than that a misrepresentation in such circumstances as we have 
here is material as a matter of law, and in those cases in which it is shown, it is 
the duty of the court to take the case from the jury. 

[2] There was no error in admitting testimony of the physicians that they 
had — the deceased. Labofish v. Berman, 60 App.D.C. 397, 400, 55 F.(2d) 
1022, 1025. 

Affirmed. 


FREEDOM CASKET CO. v. NEW YORK LIFE INS. CO. No. 5940. 
Circuit Court of Appeals, Third Circuit. Feb. 25, 1937. 
+ 88 Federal Reporter (2d) 833. 
2, APPLICATION. 


In insurer’s suit for cancellation of life policy because of alleged false state- 
ment to insurer’s medical examiner, photostatic copy of attached application 
held inadmissible under Ohio statute, where answer to question in application 
referring to notes not attached to policy indicated that copy of application was not 
full and complete (Gen.Code Ohio, § 9389). 

(For other cases, see Insurance, Dec. Dig. § 249.) 


Appeal from the District Court of the United States for the Western District 
of Pennsylvania; F. P. Schoonmaker, Judge. 

Suit by the New York Life Insurance Company against the Freedom Casket 
Company. Decree for plaintiff, and defendant appeals. 

Reversed. 

Margiotti, Pugliese, Evans & Reid and S. C. Pugliese, all of Pittsburgh, Pa., 
and Homer H. Swaney, of Beaver Falls, Pa., for appellant. 

William H. Eckert and Smith, Buchanan, Scott & Gordon, all of Pittsburgh, 
Pa., for appellee. 

Before Buffington, Davis, and Thompson, Circuit Judges. 

TuHompson, Circuit Judge. 

This case is before us upon rehearing of an appeal from a decree of the Dis- 
trict Court for the Western District of Pennsylvania. The appellee, New York 
Life Insurance Company, insured the life of Ernest G. Sturgis. The policy was 
assigned by Sturgis to the appellant, the Freedom Casket Company. After the 
death of the insured the appellee filed a bill in equity in the court below in which 
it alleged that the insured had obtained the policy through making false and fraudu- 
lent statements to the appellee’s medical examiner. After hearing, the District 
Court entered a decree directing the cancellation of the policy. 

[1] The court received in evidence, over the objection of the appellant, a photo- 
static copy of the application attached to the policy of insurance. The application 
was made by the insured in Ohio, the policy was delivered to him in Ohio and the 
first premium was paid by him in that state. The policy contained a provision that 
it should not take effect until the first premium should be paid. he appellant 
contends, and we sustain the contention, that Ohio law should govern. See John 
Hancock Mutual Life Insurance Co. v. Mrs. Edna K. Yates, 299 U.S. 178, 57 S.Ct. 
129, 81 L.Ed. , opinion filed December 7, 1936. Mutual Life Co. v. Johnson, 
293 U.S. 335, 55 S.Ct. 154, 79 L.Ed. 398; Northwestern Mut. Life Ins. Co. v. 
McCue, 223 U.S. 234, 32 S.Ct. 220, 56 L.Ed. 419, 38 L.R.A.(N.S.) 57; Mutual 
Life Ins. Co. of New York v. Cohen, 179 U.S. 262, 21 S.Ct. 106, 45 L.Ed. 181. 
We conclude that under the law of Ohio the application is inadmissible. 

[2] Physical examinations of an applicant for insurance are customarily made 
by the company physician in the absence of witnesses. Questions and answers 
relevant to the insurability of the applicant are recorded by the physician but not 
by the applicant. When the claim upon the policy is made, the beneficiaries are 
of necessity without witnesses as to what did in fact occur during the course of 
the examination. It was this condition which the Ohio Legislature intended to 
remedy by requiring that a full and complete copy of the application be submitted 
to the applicant. The General Code of Ohio, § 9389 provides: “Every company 
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doing business in this state shall return with, and as part of any policy issued by 
it, to any person taking such policy, a full and complete copy of each application 
or other document held by it which is intended in any manner to affect the force 
or validity of such policy. A company which neglects so to do, so long as it is in 
default for such copy, shall be estopped from denying the truth of any such applica- 
tion or other document. In case such company neglects for thirty days after 
demand made therefor, to furnish such copies, it shall be forever barred from 
setting up as a defense to any suit on the policy, any incorrectness or want of 
truth of such application or other document.” 

The alleged false answers to questions 7A and 7B in the copy of the applica- 
tion attached to the policy read: 
“7, A. Have you ever had any accident or injury or undergone any surgical oper- 
ation? Yes Fracture Skull 1915 

see notes 

“B. Have you ever been under observation or treatment in any hospital, asylum 
or sanitarium? Yes East Liverpool Hospital 1915” 

The photostatic copy of the application thus shows orf its face that it is not 
‘a full and complete copy,” since part of the answer ‘to questions 7A and 7B sets 
forth the comment, “see notes.” It is undisputed that the notes to which reference 
is made in the application were not attached to the policy. In view of the Ohio 
statute the appellee cannot avail itself of evidence of the alleged false answers 
contained in the application, since it did not attach to the policy a full and complete 
copy of the application. 

Our decision as set forth in opinion filed May 29, 1936, is vacated and set 
aside and the decree of the court below is reversed. 


SPAUNHORST v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. 
No. 10725. 
Circuit Court of Appeals, Eighth Circuit. March 9, 1937. 


88 Federal Reporter (2d) 849. 
1, CONSTRUCTION, 


Language of insurance contract must be construed most favorably to insured 
when ambiguous, but only when language is reasonably open to two constructions. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INJURY. 

Insured’s steb wound, rather than resulting fatal infection, constituted “inju- 
ries” within double indemnity clause defining death from accident as death result- 
ing solely from bodily “injuries” caused directly by external, violent and accidental 
means and “ensuing within 90 days of such ‘injuries,’ ” and excluding death resulting 
from or caused directly or indirectly by disease or illness, so that death of insured 
42 days after infection became virulent and 98 days after insured was stabbed 
was not covered by double indemnity clause. 


(For other cases, see Insurance, Dec. Dig. § 515.) 


Appeal from the District Court of the United States for the Western District 
of Missouri; Merrill E. Otis, Judge. 

Action by Minnie Spaunhorst against the Equitable Life Assurance Society of 
the United States. From a judgment of the District Court (14 F.Supp. 154) sus- 
taining a demurrer to plaintiff's second amended petition, plaintiff appeals. 

Affirmed. 

Walter A. Reymond, of Kansas City, Mo. (Fenton Hume and Homer A. Cope, 
both of Kansas City, Mo., on the brief), for appellant. 

Kenneth E. Midgley, of Kansas City, Mo. (William C. Michaels, of Kansas 
Citv, Mo., Alexender & Green, of Kansas City, Mo., and Michaels, Blackmar, New- 
kirk, Eager & Swanson, of Kansas City, Mo., on the brief), for appellee. 

Before Gardner, Thomas, and Faris, Circuit Judges. 

Faris, Circuit Judge. 

Appellant, as the beneficiary in a policy of accident insurance, issued by the 
appellee on the life of one Louis C. T. Spaunhorst brought suit thereon to recover 
the sum of $5,000, on the theory that the conceded death of the insured therein had 
been caused by injuries accidentally incurred. More accurately speaking, the con- 
tract of insurance was against death from any cause, but in the event that death 
was caused by accident, as this word was defined and limited in the policy, double 
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indemnity, to wit, $10,000 was to be paid to the beneficiary. The so-called principal 
sum of $5,000 has been paid and so it has passed out of the case. 

The trial court sustained a demurrer to appellant’s second amended petition; 
appellant refused to plead further; the court thereupon dismissed her suit, and 
she appealed in due time and form. 

Since obviously the sole question is whether the action of the trial court, in 
holding the petition bad on demurrer, was correct, the facts fall within a narrow 
compass, and are all found among the averments of appellant’s petition. This sole 
question is to be resolved by a consideration of whether the death of the insured 
was caused by an accident, acting within the time limited by the terms and language 
of the policy. As we read the brief of appellee, it concedes, tacitly at least, that 
the stabbing of the insured was an accident, and that if insured had died within 
ninety days after the fact, appellee would have been liable, and appellant could 
have recovered. 

So many of the averments of the petition as are relevant to the issue thus 
raised read thus: 

“Plaintiff further states that the provision in said policy relative death from 
accident is as follows, to-wit: 

“Double Indemnity for Death from Accident. 

“Upon receipt of due proof of the Insured’s death from accident as defined 
below, occurring while this policy was in force and no premium hereunder in 
default, the Society agrees to increase the face amount to the amount stated on 
the first page hereof. 

“Death from accident means death resulting solely from bodily injuries caused 
directly, exclusively and independently of all other causes by external, violent and 
purely accidental means and ensuing within 90 days of such injuries, but does 
not include death resulting from or caused directly or indirectly by * * * disease 
or illness of any kind. * * * Plaintiff further states that while said policy was in 
full force and effect and on the 27th day of September, 1933, the said Louis C. T. 
Spaunhorst was accidentally stabbed by a convict in the Oklahoma State Peniten- 
tiary at McAlester, while the said Louis C. T. Spaunhorst was engaged upon his 
duties at said penitentiary; that as a direct and sole result of said accidental 
stahbing, a low grade infection developed below the diaphragm and in about the 
region of said stab wound; that the said Louis C. T. Spaunhorst recovered from 
said stab wound and returned to work; that thereafter and within approximately 
four to six weeks prior to his death on January 3, 1934, the said low grade infection 
suddenly became virulent, causing an abscess in the abdomen, below the diaphragm 
and in and about the region of said stab wound, causing numerous adhesions in 
said region, thereby producing a suppurative pericarditis, as a direct and sole 
result of which the said Louis C. T. Spaunhorst died on the date aforesaid.” 

As already indicated, but a single alleged error is relied on for reversal. This 
is stated in numerous forms, of which a fairly typical one is: 

“The court erred in holding that ‘such injuries’ within the terms of the policy 
referred to the original stabbing and not to the injuries caused by the subsequent 
sudden virulence of the low grade infection introduced by such stabbing, which 
said injuries occurred within less than ninety days of the death of the insured.” 

What is included in the coverage of the policy and pertinent here is, “death 
from accident,” which, as defined in the policy, “means death resulting solely from 
hodily ininries caused directly * * * by external, violent means, and ensuing “within 
9 davs of such injuries.” What inter alia is not included is, “death resulting 
from or eonced directly or indirectly by * * * disease or illness of any kind.” 

{1] As a foreword, it may be conceded that, as appellant contends, the language 
of a contract of insurance when ambiguous, or when reasonably open to two con- 
structions is to be construed more favorably to the insured, than to the insurer. 
Aschenbrenner vy. U. S. Fidelity & Guaranty Co., 292 U.S. 80, 54 S.Ct. 590, 78 L.Ed. 
1137; Stipcich v. Metropolitan Life Ins. Co., 277 U.S. 311, 48 S.Ct. 512, 72 L.Ed. 
895; Mutual Life Ins. Co. v. Hurni Packing Co., 263 U.S. 167, 174, 44 S.Ct. 90, 68 
L.Ed. 235, 31 A.L.R. 102. But it is not to every insurance policy that the above 
tule applies. ‘It is to be applied only when the language of the policy in dispute 
“is reasonably open to two constructions.” 

[2] The language of the contract of insurance here in dispute is that part 
above quoted, which limits the coverage of the policy to death from accident occur- 
ring within 90 days from the infliction of an injury. The policy by its language 
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defines what is agreed to be an accident. It is, as so defined, an external, violent, 
and bodily injury, or hurt which directly and within 90 days thereafter causes 
the death of the insured. Here, the insured was accidentally, that is not intention- 
ally, so far, at least as he was concerned, stabbed in the abdomen on September 
27, 1933. Necessarily such a stab wound was a violent and external hurt or 
injury. It was apparent and obvious, because it was external. But conceding that 
this stab wound was an accident, that it was violent and external, and that as an 
indirect result of it insured’s death was caused, it yet did not cause death within 
the 90 days after its infliction as the policy required. The policy says that there 
must be an accident, that by that accident an injury must be inflicted and that 
directly from such injury death must ensue within 90 days from such injury. But 
here the insured after he was stabbed “recovered from said stab wound and 
returned to work.” The stab wound left as a residuum a low-grade infection. 
This low-grade infection became virulent some month or six weeks before the 
death of insured; caused an abscess in the heart sac, or pericardium, and a sup- 
purative pericarditis ensued, from which on January 3, 1934, or 98 days after he 
was stabbed, insured died. 

The contention of appellant is that the 90-day limit within which death must 
ensue in order to be within the coverage of the policy should date, under the 
language used in the policy, not from the day on which the stab wound was 
inflicted, but from the day on which the low-grade infection became virulent, 
which was only some 42 days before the insured died; that the word “injuries” as 
used in the policy refers not to the fact of stabbing, but to the fact that as a result 
of such stabbing a low-grade infection caused by it became virulent. 

Obviously, the date selected is wholly arbitrary, and picked out to subserve the 
necessity of the situation. For there was an accident, this accident caused an 
injury, this injury was at once external and apparent. Later it became internal, 
the infection involved the heart sac, a suppurative pericarditis followed, and as a 
result the insured died. It no doubt caused the death of insured, but it did so 
indirectly and not directly as the policy required, and not within 90 days as the 
policy provided. It cannot be said with accuracy that the stab wound was not an 
injury. Clearly it was, and the most that can be said of the unfortunate situation 
is that the injury was a continuing one, which resulted in death, but not in 90 days 
as the policy provided. So, we are not able to perceive that the language up for 
interpretation here was “reasonably open to two constructions.” We think the 
construction urged upon us by appellant is strained and logically unreasonable. 


The case of Wheeler v. Missouri Pacific Railway Co., 328 Mo. 888, 42 S.W. 
(2d) 579, and other cases involving a construction of the Missouri Workmen's 
Compensation Act (Mo.St.Ann. § 3299 et seq., p. 8229 et seq.), are urged by 
appellant as authorities for the contention that the word “injuries” does not refer 
to the date of the accident, but to the time at which the result of the accident 
becomes apparent. These cases are not in point. They rode off on two statutory 
provisions, in one of which a definition of what within the purview of the statute 
a compensable injury is, and the other fixing a period of limitation as to making 
a claim for such injury. Moreover, it was held in the Wheeler Case, supra, that 
since the injury there was apparent and compensable, and not latent, the claim 
should have been made within the statutory limitation, after the accident occurred. 
Scarcely can it be urged that a stab wound in the abdomen is not an apparent 
injury; nor can it be urged that it is a latent injury. We are not able to see even 
an analogy between the Wheeler Case, supra, and the situation presently in hand, 
and to the question here involved. For in the Wheeler Case, supra, a statute of 
limitations was involved, the case at bar involves the coverage of an insurance 
policy. Besides, in the Wheeler Case an applicable statute provided for Compen- 
sation for latent or resultant injuries, and tolled the statute till the latter became 
apparent. 

In principle and upon many facts, the instant case cannot be distinguished from 
the case of Kerns v. Atna Life Insurance Co. (C.C.A.) 201 F. 289. There the 
insured, a physician on November 12, 1919, accidentally swallowed a piece of metal 
solder, which pierced his oesophagus, finally passed therethrough, became incap- 
sulated in the tissues adjacent thereto. He was quite ill for a time, but seemingly 
recovered fully and again for some months engaged actively in the practice of his 
profession. In March, 1920, an automobile in which he was riding became stalled 
in the snow. He got out to push it and in doing so slipped and fell. The incap- 
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sulated metal was dislodged by the shock of falling, infection ensued, and he died 
of an abscess, on April 19, 1920, precisely six months after the initial hurt was - 
incurred. There as here the policy insured against death by accident, and provided 
for the payment to the beneficiary of the face amount of the policy in case of the 
death of the insured “resulting directly and independently of all other causes from 
bodily injuries, effected solely through external, violent and accidental means, in 
90 days of such injury, whether with or without total disability, and in case of 
total disability, within 200 weeks of such injury.” Since insured in the Kerns 
Case, supra, did not die within 90 days of his swallowing the piece of solder and 
since he did not suffer from total disability continuously from the time he swallowed 
this metal till his death, within 200 weeks after such injury, we held that the bene- 
ficiary therein could not recover, because the facts of the case were not within 
the coverage of the policy, which coverage was expressed therein in language differ- 
ing not at all from that of the policy in the instant case. 

In the Kerns Case, supra, at page 290 we said: 

“This initial injury was concededly the remote cause of his death. But, before 
it became the proximate or direct cause thereof, it had by the lapse of time fallen 
into the category of a pre-existing disease or bodily infirmity, so far as the con- 
tract of insurance at least is concerned. Before it could in a physical sense become 
the cause of his death, it was necessary that the quiescence of this infirmity be 
disturbed. The slipping of assured, even if it is conceded that there is any 
competent evidence that it happened, could not, and, as it is tacitly conceded, did 
not, cause his death, of itself alone. This slipping merely by the shock superin- 
duced, disturbed the quiescence of the incapsulated metal, causing a recrudescence 
of infection, which brought about death.” 

In the Kerns Case, we repeat, as in the case at bar, the coverage was limited 
to an accidental death within 90 days from the happening of the injury. Again 
therein as herein, the “injury” is later referred to as “such injury.” There as here 
the recrudescence of the infection in a virulent form occurred less than 90 days 
before death. It is not possible we are of opiniin to find any controlling difference 
between the language used in the policy in the Kerns Case, supra, and the language 
used in the contract of insurance in the case at bar. 

It results that this case should be affirmed and so we order. 


O’NEILL et al. v. NEW YORK LIFE. INS. CO. No. 6199. 
Circuit Court of Appeals, Third Circuit. March 10, 1937. 


88 Federal Reporter (2d) 945. 
REINSTATEMENT. 

Evidence that insurance company considered reinstatement of life insurance 
policies, lapsed for nonpayment of premium, for 23 days, of which 17 were work- 
ing days, on 10 or 12 of which action was taken on reinstatement application in 
different departments of company, held insufficient to take to jury questions whether 
company elected to consider evidence of applicant’s insurability satisfactory and 
waived right to require more evidence thereof in actions on such policies. 

(For other cases, see Insurance, Dec. Dig. § 370.) 


Appeal from the District Court of the United States for the Eastern District 
of Pennsylvania; William H. Kirkpatrick, Judge. . 2 

Action by Thomas E. O’Neill and another against the New York Life Insur- 
ance Company. Judgment for defendant, and plaintiffs appeal. 

Affirmed. ; i 

Horace M. Schell, of Philadelphia, Pa., Cyril C. Kilker, of Girardville, Pa.. 
and James A. Dolphin, of Mahanoy, Pa., for appellants. 

J. S. Conwell, of Philadelphia, Pa. (Pepper, Bodine, Stokes & Schoch, of 
Suladeiphle, Pa., and Louis H. Cooke, of New York City, of counsel), for 
appellee. 

Before Buffington, Davis, and Thompson, Circuit Judges. 

Burrincton, Circuit Judge. I 

This was a suit brought by the beneficiaries of two policies of insurance issued 
by defendant on the life of Margaret O’Neill, and the sole question involved is 
whether the policies, which had lapsed on tht: nonpayment of a premium, had 
been reinstated by the company. 

The pertinent facts, which are undisputed, are thus stated by the trial judge: 
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“On January 8, 1930, there were delivered to the agent of the defendant at 
Reading, Pennsylvania, an application for reinstatement and two premium notes, 
The application contained the insured’s own certificate that she was in the same 
condition of health as when the policies were issued and had had no illness during 
the two preceding years. It also contained the following: ‘If the evidence of my 
insurability is satisfactory to the Company and it has received all sums the Policy 
requires to be paid for reinstatement, then, and not until then, said Policy shall be 
deemed reinstated. If said Policy is not so reinstated, I agree to accept return of 
all sums paid in connection with this application, without interest.’ The two notes 
were by their terms liens against the policies but were not due until maturity or 
until an earlier default or surrender. Each contained the statement that it was 
accepted by the company ‘in lieu of cash.’ The amount of each was the amount of 
the lapsed premium less $72.90,—a reduction due to the fact that credit was allowed 
for a dividend earned and payable at the time.of the lapse. 

“The agent sent these papers to the home office where they were received 
January 9. There was no written acknowledgment of their receipt then, but at an 
earlier date (January 4th) the agent in sending the notes to Mrs. O’Neill for execu- 
tion had said in his letter, ‘Upon receipt of these notes the matter of reinstatement 
will be given consideration.’ 

“The application and notes remained in the home office without any commun- 
ication from the company to the insured until January 3lst, on which date it wrote 
to its agent at Reading stating that a medical examination would be required. 
This was communicated to the insured by letter dated February 1, probably reach- 
ing her February 2nd. The Court excluded all evidence as to what occurred there- 
after, except the fact that the insured died on February 28, 1930, and submitted 
to the jury the sole question whether the policies of insurance had been reinstated.” 

But in submitting this question to the jury, the trial judge reserved the point 
whether the defendant’s request for binding instructions should be affirmed. The 
jury having found for the plaintiffs, on motion of defendant, decided the reserved 
point in defendant’s favor, and entered judgment for it. Whereupon the plain- 
tiffs took this appeal. In so deciding the trial court said: 

“In the present case the insured did furnish some evidence. Was it satisfactory 
to the company, as the policy required that it should be? The burden was upon 
the plaintiff to show that it was. The question is whether the plaintiff has produced 
sufficient evidence to meet the burden and make a prima facie case. It is the ques- 
tion which usually arises in reinstatement cases and it is here presented in almost 
its simplest form. If the plaintiff's evidence be carefully considered it will be seen 
that it consisted of (1) the application containing evidence of insurability in the 
form of the insured’s own certificate; (2) a tender and conditional acceptance of 
the equivalent of cash in the amount of the overdue premiums; and (3) the passage 
of a period of approximately twenty-three days without expression from the com- 
pany that the evidence submitted was not satisfactory. That was really the whole 
sum of the plaintiff’s case. 

“T am of the opinion that this evidence alone is not sufficient to carry to the 
jury the question whether the company had accepted the insured’s health cer- 
tificate as satisfactory evidence of insurability and waived its undoubted right 
(which as a matter of fact it did assert) to require a medical examination. There 
was nothing in the case to indicate that any unusual or unnecessary delay took 
place. The only evidence upon this point was introduced by the defendant and it 
simply showed that the regular and usual routine in reinstatement cases was 
followed in its home office. This testimony was not controverted nor did the 
plaintiff introduce any evidence as to usual practice with other companies. In this 
situation, to submit to the jury the question whether an unreasonable time was 
consumed was to ask them to find whether this insurance company could and 
should have conducted its vast and complicated business by a more efficient or 
more expeditious system. * * * 

“Tt is to be remembered that the payment was not cash but a note for the 
premium less a dividend, the amount of which had to be calculated and checked, 
that the ‘application appeared on: its face to be that of a woman nearly sixty years 
of age—a matter which might well cause hesitation—that an immense volume of 
business of this particular kind passes daily through the home office of the com- 
pany, and that Saturdays and Sundays were not working days. One might guess 
that a few days might have been saved if other business had been side-tracked 
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and this application given preferred attention, but that does not affect the con- 
clusion that, without some standard or testimony as to the necessities of the busi- 
ness as a guide, no intelligent verdict could be returned upon the reasonableness or 
unreasonableness of the elapsed time, and that the jury should not have been per- 
mitted to take the time element involved and infer from it that the company had 
elected to consider the evidence of insurability satisfactory and had_ waived its 
right to require more.” 

We agree with that contention. The time the company had the matter under 
consideration was fwenty-three days, of which seventeen were working days. On 
ten or twelve of these days action was taken in different departments on this rein- 
statement application. 

In Broughton v. Equitable Life Assur. Soc. (C.C.A.) 71 F.(2d) 821, 823, the 
examination period was thirty-nine days, but the court held: “The burden was on 
plaintiff to prove that everything necessary to reinstate the policy had been done 
by the assured before there could be a recovery upon it. This included proof that 
the health certificate furnished had been accepted as satisfactory evidence of 
insurability and the check sent had been credited to payment of the overdue pre- 
mium, Appellant failed to sustain this burden.” 

After consideration of all questions involved, we are of opinion the court 
below committed no error, and its judgment is affirmed. 


NIELSEN v. GENERAL AMERICAN LIFE INS. CO. No. 1422. 
Circuit Court of Appeals, Tenth Circuit. March 24, 1937. 
89 Federal Reporter (2d) 90. 
1, SUICIDE. —_ 

Where original life policy gave insured right to exchange it for any other 
nonparticipating policy used by insurer at time original policy was issued, and pro- 
vided that new policy should bear same date and be written at same age as the 
original, but at insured’s request new policy was issued at insured’s attained age 
so as to permit correct increased rate of premium, payment of existing loan, and 
release of entire cash value in excess of loan, new policy, which was not one issued 
by insurer at time original policy was issued, constituted separate and distinct 
contract, rendering two-year suicide provision in new policy effective. 

(For other cases, see Insurance, Dec. Dig. § 243.) 

2. SUICIDE. 4 ee 

Evidence held to sustain finding that insured’s purpose in surrendering original 
life policy and in making application for new policy was to discharge an indebted- 
ness which insured owed insurer, acquire remainder of surrender value in cash, 
and pay premium on new policy out of it, as regards question whether new policy 
constituted new contract in which two-vear suicide provision was operative. 

(For other cases, see Insurance, Dec. Dig. § 242.) 

4. WAIVER. 

Evidence held to sustain implied finding that insurer did not waive provision 
that new policy should issue as of date and age of old policy, and that it should 
be in form used by insurer at time original policy was written, as regards question 
whether new policy constituted new contract in which two-year suicide provision 
was operative. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

5. VESTED INTEREST. 

In absence of provision reserving to insured right to surrender life policy, 
heneticiary acquires present vested right upon issuance of policy which cannot be 
taken away without beneficiary’s consent. 

(For other cases, see Insurance, Dec. Dig. § 588.) 

6. VESTED INTEREST. 

Where insured reserved right to surrender life policy after completion of pay- 
ment of premiums for first two policy years, and to receive surrender value in 
cash at any time during grace period, and to receive any benefits, enjoy any privi- 
lege, or exert any right conferred by its terms, without consent of beneficiary, 
heneficiary acquired mere expectancy which could be extinguished by surrender of 
policy in manner and within time authorized by its terms. 

(For other cases, see Insurance, Dec. Dig. § 588.) 
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7. PLACE OF CONTRACT. 

Where new life policy differed in some respects from last application sub- 
mitted by insured, delivery and acceptance in New Mexico where insured lived 
constituted consummation in New Mexico, and, in absence of express provision or 
circumstance indicating that parties intended that Missouri laws should apply, all 
matters relating to interpretation and validity of policy were to be determined by 
New Mexico law, as against contention that, because original policy was executed 
and delivered in Missouri, second policy issued on surrender of original policy 
was governed by Missouri law regarding defense of suicide. (Mo.St.Ann. § 5740, 
p. 4385). 

(For other cases, see Insurance, Dec. Dig. §§ 125[2], 147[2].) 

Appeal from the District Court of the United States for the District of New 
Mexico; Colin Neblett, Judge. 

Action by Catherine Ware Nielsen against the General American Life Insur- 
ance Company. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Francis C. Wilson, of Santa Fe, N. M. (John C. Watson, of Santa Fe, N. M., 
on the brief), for appellant. 

Carl H. Gilbert, of Santa Fe, N. M. (M. W. Hamilton, of Santa Fe, N. M.,, 
and Allen May and J. R. Burcham, both of St. Louis, Mo., on the brief), for 
appellee. 

Before Lewis, Phillips, and Bratton, Circuit Judges. 

Bratton, Circuit Judge. 

This action instituted by Catherine W. Nielsen against General American Life 
Insurance Company involves two policies of life insurance. 

Missouri State Life Insurance Company issued both policies insuring the life 
of William W. Nielsen. The first contained a provision that it could be exchanged 
while in force to any other non-participating form of policy in use by the company 
at the time the original policy was issued, except to a continuous installment form, 
on condition (1) that the new policy should be written at the same age, bear the 
same date, and be for an amount not in excess of the original policy, (2) that, if 
the premium rate per $1,000 was not thereby diminished, the change might be 
made without medical examination on payment of such amount as should be 
required by the company, but, if the premium rate per $1,000 was thereby dimin- 
ished, evidence of insurability satisfactory to the company should be furnished, 
and adjustment should be made of the difference between the cash values of the 
respective policies; and (3) that all parties in interest should join in the request 
and execute all papers required by the company. It contained a further provision 
that, in case of death by self-destruction within one year from the date of issue, 
liability should be limited to an amount equal to the premiums paid. The policy 
was surrendered to the company and destroyed in part. The second contained a 
similar provision respecting suicide, except that the period was two years from 
the date of issue. 

By contract the General American Life Insurance Company subsequently 
assumed all policies of Missouri State Life Insurance Company which were in 
force according to their terms and on the books of such company on August 28, 
1933. Insured committed suicide long after the expiration of the one-year period 
contained in the first policy, but less than two years after the date on which the 
second policy was issued. Proof of death was submitted. The company tendered 
an amount equal to the premiums paid on the second policy and denied liability 
otherwise. 

Trial by jury was waived. The court found that the purpose of insured in 
surrendering the first policy and making application for the second was to pay off 
his indebtedness to the company secured by a lien against the first policy, to secure 
the remainder of the surrender value in cash, and to pay the first premium on the 
new policy out of it; that the second policy was not issued under the exchange 
provision; that it was a separate and distinct contract; and that the provision con- 
tained in it relating to suicide was operative and limited recovery to the amount of 
premiums paid. The judgment was confined to that sum, it having been deposited 
in the registry of the court. Plaintiff appealed. 

Tle first challenge lodged against the judgment is that the second policy was 
merely a continuation of the first under the provision authorizing exchange; that 
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the suicide provision in the second was without effect, and therefore plaintiff 
was entitled to recover the full amount of the insurance. Each policy was for 
$10,000 and the two bore the same number. The first was dated May 26, 1922. 
It was nonparticipating until the insured reached the age of sixty and contained 
disability and waiver of premium provisions. The annual premium of $297.00 was 
payable on May 22d. At its anniversary in 1932, the policy had an accrued cash 
surrender value of $2,140. Insured had borrowed $1,860 from the company which 
was secured by a pledge of the policy. Insured and a general agent of the Mis- 
souri State Life: Insurance Company had a conference on June 1, 1932, in which 
insured stated that the loan had become a financial burden. He referred to the 
annual premium, to the annual interest of $110, and to the fact that in case of 
death the loan would be deducted from the face of the policy; and he stated that 
in effect he was paying such premium and interest for protection of only $8,000. 
The agent explained the method which the company had adopted to rewrite a 
policy where the insured had become overburdened with loan, and he quoted 
applicable rates. By conference, calculation, and comparison, insured ascertained 
that he could surrender the original policy, pay the loan out of the money receiv- 
able on surrender, obtain a new policy for $10,000, pay the first annual premium 
on it out of the balance of such money, and thus have protection of $10,000 instead 
of $8,000 for about $100 less per year. He thereupon signed and delivered two 
writings to the agent on forms furnished by the company, both bearing date June 
Ist. The first bore the name of the company at the top, stated the number of the 
original policy and the name of the insured. It was denominated “policyholder cer- 
tificate,” and read: “To the Policyholder: Our offer to adjust certain policies 
encumbered with heavy loans so as to free them from indebtedness is intended 
as a service to enable the policyholder to keep insurance which he would other- 
wise have to drop. If you can keep up your policy as it is and arrange in the 
course of time to repay the loan it is to your advantage to do so and not to your 
advantage to change to a policy which must be issued at a higher age. Our 
representatives are instructed to explain this fact to you so that you may be in a 
position to decide for yourself. I have read and understand the above statement 
and desire to have my policy changed to cancel the indebtedness against it.” The 
other was an application addressed to the company. It identified the policy by 
number and read: “I hereby request the Missouri State Life Insurance Company 
to change the above numbered policy as follows: Change to ordinary life N. P. 
Table D attained age. Beneficiary Catherine W. Nielsen, Wife. Contingent bene- 
ficiaries, Marie R. Nielsen, Mother, and Peter E. Nielsen, Brother. Equally or to 
the survivor of them issue date new policy May 22nd, 1932. This is supplemental 
to the application on which the policy herein referred to was issued, and it is under- 
stood that this forms a part of the contract in the same manner as said application.” 
The original policy was delivered to the agent at the same time to be forwarded 
to the company. The agent and insured determined that the cash surrender value 
would not be sufficient to discharge the loan and pay the first annual premium on 
a new policy of the kind for which application was made; that there would be a 
deficit of about $24.50, and it was agreed that the agent should send his personal 
check to the comnanv for that amount. The agent forwarded the two writings 
and the nolicy to the company with his check. The company notified the agent that 
it would not issue a policy on the Table D basis as set forth in the application. 
The agent then explained to insured that he could not secure a policy containi 
total disability and double indemnity provisions. Insured “figured it out,” an 
then signed another application, dened, June 16th, as follows: “I hereby request the 
Missouri State Life Insurance Cimpany to change the above numbered policy as 
follows: To the ordinary Life Non-Participating plan with Double Indemnity 
benefits with register date May 22, 1932. Cancel Total Disability Waiver of Pre- 
mium and Life Income benefits. Premiums payable annually the first year and 
quarterly thereafter. I elect the Automatic Loan Option. This is supplemental 
to the application on which the policy herein referred to was issued, and it is 
understood that this forms a part of the contract in the same manner as said 
application.” Insured insisted on a medical examination. It was conducted and 
the report submitted to the company. The new policy then issued; the old one 
was destroyed; and the cash surrender value of $2,140 was applied, $1,860 to dis- 
charge of the loan, $269.90 to payment of the first annual premium on the new 
policy, and $10.10 paid to insured in cash. 
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[1] The provision authorizing exchange expressly provided that the new pol- 
icy should bear the same date and be written at the same age as the old. Neither 
was done. (The first application submitted expressly requested that the new policy 
issue at the attained age, and that its issue date be May 22, 1932. The second appli- 
cation requested that it issue with register date May 22, 1932. Insured sought 
these changes in departure from the provision authorizing exchange and they were 
substantial because they effected a difference of moment to the company and the 
insured. If the policy had issued at a recited age younger than that attained, the 
rate based thereon would have been less than that applicable to the attained age 
and that would have necessitated the transfer to the new policy of a sufficient 
amount of the cash value of the old to create the requisite reserve for the new 
policy. But the issuance of the policy at the attained age would permit the cor- 
rect increase rate of premium, payment of the loan, and release of the entire cash 
value in excess of the loan. That was what insured desired, and he sought the 
change in date and age in order to accomplish that end. Furthermore, the exchange 
provision limited the privilege to a nonparticipating form of policy in use by ‘the 
company at the time the first policy issued, except a continuous installment form. 
The new policy was an ordinary life, profit-sharing after twenty years. The com- 
pany did not write that form at the time the original policy was issued. Manifestly 
the new policy was not one which the insured. had the right to demand under the 
exchange provision. He could not have compelled its issuance in fulfillment of 
obligations fixed by that provision. It was a separate and distinct contract result- 
ing from negotiations and a new meeting of the minds. A*tna Life Ins. Co. v. Dun- 
ken, 266 U. S. 389, 45 S.Ct. 129, 69 L.Ed. 342; Gans v. Aétna Life Ins. Co., 214 
N.Y. 326, 108 N.E. 443, L.R.A.1915F, 703. 


[2, 3] Plaintiff relies strongly upon the case of Silliman y. International Life 
Ins. Co., 131 Tenn. 303, 174 S.W. 1131, L.R.A. 1915F, 707, but it is distinguishable. 
There no new application was made. The insured declined to submit a certificate 
of health and asserted his right to the new policy under the terms of the old. 
He advised the company that he had consulted the insurance company of the state 
and that refusal to issue the policy would result in a revocation of the company’s 
license to transact business in the state. The company yielded and issued the new 
policy in strict conformity with the exchange provision. The ¢ase of Western & 
Southern Life Ins. Co. v. Shelby (Ind.App.) 194 N. E. 197, bears a like mark of 
dissimilarity in that the second policy issued in strict conformity to the provision 
authorizing exchange. In Philadelphia Life Ins. Co. v. Erwin, 165 Va. 469, 182 S.E. 
209, a term policy was surrendered and exchanged for an ordinary life policy upon 
the same application and the same medical examination; and the exchange was made 
in accordance with the original contract. And in Norse v. General American Life 
Ins. Co., 130 Neb. 37, 263 N.W. 676, the second policy was issued at the same age 
and bore the same date as the original, although more than ten years intervened 
between the dates of issue; and no new application was made or new medical 
examination submitted. The essence of the decision in each of those cases was 
that in harmony with the intention of the parties the subsequent policy issued 
under the provision authorizing exchange. Here the court expressly found that 
the purpose of insured in surrendering the old policy and making application for 
the new was to discharge an indebtedness which he owed the company, acquire 
the remainder of the surrender value in cash, and pay the premium on the new 
policy out of it. That finding is supported by substantial evidence, and under the 
often repeated rule of this court cannot be overturned on appeal. 

[4] It is urged that the company could and did waive the requirements con- 
tained in the exchange provision that the new policy should issue as of the date 
and age of the old and that it should be in a form used by the company at the 
time the original policy was written. It may be conceded that the company could 
waive such provisions. But the court found that the purpose in surrendering the 
old policy and making application for the new was to discharge insured’s debt 
and pay the first premium on the new policy out of the remaining cash. That was 
equivalent to a finding that the parties did not intend to act under the exchange 
provision; and it necessarily negated the view that the company intended at_the 
same time to invoke some of its provisions while waiving others. Again, the find- 
ing is supported by substantial evidence and is conclusive here. 

[5, 6] The further argument is advanced that the first policy could not be 
canceled by agreement of the insurer and insured without the consent of the bene- 
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ficiary; that she did not give consent; and that it must be held that the second 
policy issued under the exchange provision. The policy provided that, if default 
was made in payment of premiums after the first two policy years, insured should 
have the right during the grace period to surrender the policy at the home office 
of the company for its cash value; and, further, that insured could, without the 
consent of the beneficiary, receive every benefit, exercise every right, and enjoy 
every privilege conferred on him by its terms. In the absence of a provision reserv- 
ing to the insured the right to surrender the policy, the beneficiary acquires a pres- 
ent vested right upon its issue which cannot be taken away without his consent. 
But this policy reserved the right to the insured to surrender it after completion 
of payment of premiums for the first two policy years and to receive the sur- 
render value in cash at any time during the grace period; and further to receive 
any benefit, enjoy any privilege, or exert any right conferred by its terms, without 
the consent of the beneficiary. Payment of premiums for the first two policy 
years had long since been completed; the premium.due in 1932 was unpaid; and 
the surrender was effected during the grace period. The beneficiary acquired a 
mere expectancy which could be extinguished by the surrender of the policy in the 
manner and within the time authorized by its terms. Supreme Council of Royal 
Arcanum vy. Behrend, 247 U.S. 394, 38 S.Ct. 522, 62 L.Ed. 1182, 1 A.L.R. 966; 
Mutual Ben. Life Ins. Co. v. Swett (C.C.A.) 222 F. 200, Ann.Cas.1917B, 298; 
Self v. New York Life Ins. Co. (C.C.A.) 56 F.(2d) 364; Southern Lumber Co. 
v. Pearce (C.C.A.) 60 F.(2d) 477; Cooner v. West, 173 Ky. 289, 190 S.W. 1085; 
Fischer v. Northwestern Mut. Life Ins. Co., 267 Mich. 6, 255 N. W. 337; La 
Londe vy. Roman Standard Life Ins. Co., 269 Mich. 330, 257 N.W. 834; Baxter v. 
Old National City Bank, 46 Ohio App. 533, 189 N.E. 514; Illinois Bankers’ Life 
Ass'n v. Rhodes, 147 Ark. 191, 227 S.W. 403; Antley v. New York Life Ins. Co., 
139 S.C. 23, 137 S.E. 199, 60 A.L.R. 184. 

[7] The final contention which merits consideration is that the original policy 
was executed and delivered in Missouri and is therefore governed by the law of 
that state; that the second policy, being an extension or continuation of the first, 
is likewise governed by the same law; and that under the law of Missouri suicide 
is not a defense in a suit on a policy of insurance, unless it is shown to the satis- 
faction of the court or jury trying the case that the insured contemplated suicide 
at the time he made the application. Section 5740, Revised Statutes of Missouri 
1929 (Mo.St. Ann. § 5740, p. 4385). The second policy was a separate, detached, 
and distinct contract. It differed in some respects from the last application sub- 
mitted. It was delivered and accepted in New Mexico where insured resided. 
That constituted consummation there. In the absence of an express provision or 
any fact or circumstance indicating. that the parties intended that the law of 
Missouri should apply, all matters relating to the interpretation and validity of 
the policy are determined by the law of New Mexico. Brown v. Ford Motor Co. 
(C.C A.) 48 F.(2nd) 732; Mutual Benefit Health & Accident Ass’n v. Baldridge 
(C.C.A.) 70 F.(2d) 236. 

The judgment must be affirmed. 

ANDERSON et al. v. ZTNA LIFE INS. CO. OF HARTFORD, CONN. 

No. 4101. 
Circuit Court of Appeals, Fourth Circuit. April 6, 1937. 
89 Federal Reporter (2d) 345, 
1, JURISDICTION. 


Where life insurance company brought suit for declaratory judgment as to 
termination of liability on a group insurance policy, subsequent institution of actions 
by persons covered by the policy asking damages for fraudulent cancellation of 
the policy did not affect the court’s jurisdiction respecting the suit for declaratory 
judgment (Jud.Code, § 274d, as amended, 28 U.S.C.A. § 400). 

(For other cases, see Insurance, Dec. Dig. § 617.) 

2. JURISDICTION. 

_ Where those insured by group policy were asserting liability of insurer under 
it and insurer was denying liability on ground that the coverage of the ploicy 
had bene properly terminated before the asserted liability arose and other elements 
of federal jurisdiction existed, suit for declaratory judgment by the insurance 
company was maintainable under the statute, irrespective of whether suit would 
have been cognizable in equity or whether plaintiff would have had adequate rem- 





352 The Insurance Law Journal, Vol. 89 [Aug., 1937 


edy at law in defending actions at law (Jud.Code, § 274d, as amended, 28 U.S.C.A. 
§ 400). 

(For other cases, see Insurance, Dec. Dig. § 617.) 
3. COURTS. 


Where no exception was taken to manner in which suit for declaratory judg- 
ment was heard in the court below, the objections being directed entirely to the 
jurisdiction of the court, Circuit Court of Appeals need not determine whether 
the case should have been heard at law instead of before judge as suit in equity 
(Jud.Code, § 274d, as amended, 28 U.S.C.A. § 400). 

(For other cases, see Insurance, Dec. Dig. § 356[5].) 


Appeal from the District Court of the United States for the Eastern District 
of South Carolina, at Florence. 

Suit by the Aetna Life Insurance Company of Hartford, Connecticut, against 
Alen George Anderson and others. From a decree for complainant, defendants 
appeal. 

Affirmed. 

James E. Leppard, of Chesterfield, S. C. (George K. Laney, of Chesterfield, 
S. G., and C. P. Laney and P. A. Murray, Jr., both of Cheraw, S. C., on the 
brief), for appellants. 

Henry E. Davis, of Florence, S. C., for appellee. 

Before Parker, Northcott, and Soper, Circuit Judges. 

Parker, Circuit Judge. 

This is a suit by an insurance company asking relief under the Federal 
Declaratory Judgment Act of June 14, 1934, 48 Stat. 955, Jud.Code § 274d, as 
amended by Act Aug. 30, 1935, 28 U.S.C.A. § 400. From a decree holding that a 
group insurance policy had lapsed and that the rights of defendants insured 
thereunder had ceased and determined, the defendants have appealed. The ques- 
tion presented by the appeal is the jurisdiction of the court to entertain the suit, 
no question being raised as to the decision of the court if its jurisdiction is 
conceded. The facts out of which the case arises and the proceedings had in 
the court below are as follows: 

In the year 1925 the company issued to J. L. Anderson of Cheraw, S. C, 
a policy of group insurance, covering, in varying amounts, the employees in a 
veneer plant which he operated. This policy provided for monthly payment of 
premiums by the employer, with provision for annual renewal at his option, and 
with the right on the part of the company at the end of each year to establish 
new premium rates for its continuance. It provided insurance against death and 
against total and permanent disability; and the employees were furnished certifii- 
cates setting forth the terms of the insurance and that it was subject to cancellation 
upon the discontinuance of the term policy. In August, 1933, toward the end of 
the insurance year, the company notified the employer that, if the policy were 
continued, the premiums would be raised very considerably, and suggested that a 
new type of policy be taken in lieu thereof covering death but not disability. 
This suggestion was accepted, premiums were paid on the old policy which carried 
it in force to November 16, 1933, and a new policy was issued as of that date. 

When the employees were offered certificates under the new policy a number 
of them became dissatisfied because of the lack of disability provision, and in 
March 1935, over a year later, eleven of them instituted actions under the old 
policy in the court of common pleas of Chesterfield county, S. C., asking actual 
damages in the total amount for which they were insured thereunder and punitive 
damages in the sum of $10,000 each. The company removed these suits into the 
court below and at the same time instituted this suit against the employer and all 
of the employees covered by the old policy, setting forth the facts as above stated, 
asking a declaratory judgment to the effect that the coverage of the old policy 
had terminated on December 17, 1933, thirty-one days after the date to which 
premiums were paid, and for general relief in the premises. Following this, the 
defendants whose actions had been removed from the state court into the court 
below, on September 9, 1935, were allowed to take nonsuits therein; and _these 
judgments of nonsuit were affirmed by this court. See A®tna Life Ins. Co. v. 
Wilson et al. (C.C.A.4th) 84 F.(2d) 330. 

The judgments of nonsuit left no litigation pending between the company and 
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the persons insured under the policy except this suit for the declaratory judgment; 
but in January, 1936, three other of the defendants herein commenced actions in 
the court of common pleas of Chesterfield county, asking damages of the compan 

on the ground that it had fraudulently canceled or attempted to cancel the ol 

policy and fixing the claims for damages at sums not within the federal jurisdiction. 
On application of the company, the judge below granted an interlocutory injunction 
in this suit restraining the deferidants from prosecuting those actions pending the 
hearing herein. No appeal was taken from the order granting the interlocutory 
injunction which, of course, expired with the entry of final decree. 

When the case came on for final hearing, the judge below found the facts 
with regard to the termination of the old policy and held that it ceased to be 
effective on November 16, 1933, and that the rights of the certificate holders 
thereunder ceased as to causes of action that did not accrue prior to that date. 
He denied a motion to dismiss the bill of complaint for lack of jurisdiction and 
entered a decree in the following terms: “Ordered, adjudged and decreed that the 
group policy of insurance No. 2901, issued to J. L. Anderson, be, and it hereby is, 
declared to have been discontinued, to have lapsed, and to have ceased to be effect- 
tive, as of November 16, 1933, and that all rights of the answering defendants, 
under both the said master policy and each of the certificates issued to them or 
to the intestate of any of them, ceased and determined with the termination of 
said master policy; that the plaintiff is not liable to any of said answering defend- 
ants either under the master policy or under the certificates issued to them 
thereunder on any cause of action that did not accrue prior to the time that said 
master policy ceased to be effective; and that said master policy and said certifi- 
cates of insurance issued thereunder be, and they hereby are, cancelled and 
declared to be void and of no effect as of the date November 16, 1933.” 


[1] As the eleven actions originally instituted have been nonsuited, we need 
not consider what action might have been taken by the court below with respect 
to them or what effect their pendency might have had on the procedure in this 
cause if the nonsuits had not been taken. Cf. Winslow Wright & Co. v. McKnight, 
112 S.C. 551, 100 S.E. 155; Kline v. Burke Construction Co., 260 U.S. 226, 43 
S.Ct. 79, 67 L.Ed. 226, 24 A.L.R. 1077. And we need not consider the right of the 
court below, under the doctrine of Brown v. Pacific Mutual Life Ins. Co. (C.C.A.) 
62 F.(2d) 711, to enjoin the prosecution of the three suits subsequently instituted ; 
for, as heretofore stated, the interlocutory injunction expired when final decree 
was entered and that decree, which granted no injunction of any sort, is the only 
matter brought up by appeal. It is clear that the institution of the suits last named 
could not affect the jurisdiction of the court with respect to the suit for declaratory 
judgment previously instituted, even though it would seem that the court in a suit 
to obtain a declaratory judgment might, as a matter of discretion, delay proceed- 
ings to await the termination of an action at law subsequently instituted. Cf. 
American Life Ins. Co. v. Stewart, 57 S.Ct. 377, 81 L.Ed. —. 


[2] The question, therefore, is narrowed to the jurisdiction of the court to 
entertain a suit for a declaratory judgment with respect to the liability of a plain- 
tiff insurance company under a group insurance policy, when those insured by the 
policy are asserting liability of the company under it and the company is denying 
liability on the ground that the coverage of the policy had been properly ter- 
minated before the asserted liability arose. Such a suit involves a real and 
substantial controversy admitting of relief through a decree of specific character; 
the elements of federal jurisdiction, diversity of citizenship and amount in contro- 
versy, are admittedly present; and the case falls squarely within the language of 
the statute, 28 U.S.C.A. § 400, which provides: “(1) In cases of actual controversy 
except with respect to Federal taxes the courts of the United States shall have 
power upon petition, declaration, complaint, or other appropriate pleadings to 
declare rights and other legal relations of any interested party petitioning for 
such declaration, whether or not further relief is or could be prayed, and such 


declaration shall have the force and effect of a final judgment or decree and be 
reviewable as such.” ; 


We think that irrespective of whether the suit would have been cognizable in 
equity or whether plaintiff would have had an adequate remedy at law in defend- 
ing actions at law instituted by the defendants, the remedy provided by the statute 
was available to it, AXtna Life Ins. Co. v. Haworth, 57 S.Ct. 461, 464, 81 L.Ed 
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—; Gully vy. Interstate Natural Gas Co. (C.C.A.5th) 82 F.(2d) 145, 149; Travelers’ 
Ins. Co. v. Helmer (D.C.) 15 F.Supp. 355, 356; New York Life Ins. Co. v. London 
(D.C.) 15 F.Supp. 586. As said by the Supreme Court in the Haworth Case, 
which was a suit brought to secure a declaratory judgment that policies of life 
and disability insurance had lapsed for nonpayment of premiums: “There is here 
a dispute between parties who face each other in an adversary proceeding. The 
dispute relates to legal rights and obligations arising from the contracts of insur- 
ance. The dispute is definite and concrete, not hypothetical or abstract. Prior to 
this suit, the parties had taken adverse positions with respect to their existing 
obligations. Their contentions concerned the disability benefits which were to 
be payable upon prescribed conditions. On the one side, the insured claimed that 
he had become totally and permanently disabled and hence was relieved of the 
obligation to continue the payment of premiums and was entitled to the stipulated 
disability benefits and to the continuance of the policies in force. The insured 
presened this claim formally, as required by the policies. It was a claim of a 
present, specific right. On the other side, the company made an equally definite 
claim that the alleged basic fact did not exist, that the insured was not totally and 
permenently disabled and had not been relieved of the duty to continue the payment 
of premiums, that in consequence the policies had lapsed, and that the company 
was thus freed from its obligation either to pay disability benefits or to continue 
the insurance in force. Such a dispute is manifestly susceptible of judicial deter- 
mination. It calls, not for an advisory opinion upon a hypothetical basis, but for 
an adjudication of present right upon established facts. * * * If the insured had 
brought suit to recover the disability benefits currently payable under two of the 
policies there would have been no question that the controversy was of a justi- 
fiable nature, whether or not the amount involved would have permitted its deter- 
mination in a federal court. Again, on repudiation by the insurer of liability in 
such a case and insistence by the insured that the repudiation was unjustified 
because of his disability, the insured would have ‘such an interest in the preserva- 
tion of the contracts that he might maintain a suit in equity to declare them still 
in being.” * * * But the character of the controversy and of the issue to be 
determined is essentially the same whether it is presented by the insured or by 
the insurer. Whether the District Court may entertain such a suit by the insurer, 
when the controversy as here is between citizens of different States or otherwise 
is within the range of the federal judicial power, is for the Congress to deter- 
mine. It is the nature of the controversy, nor the method of its presentation or 
the particular party who presents it, that is determinative.” 

[3] No exception was taken as to the manner in which the case was heard in 
the court below, probably because there was no dispute as to the facts, the objec- 
tions being directed entirely to the jurisdiction of the court. We need not decide, 
therefore, whether it should have been heard at law, instead of before the judge 
as a suit in equity. American Mills Co. v. American Surety Co., 260 US. 3 
43 S.Ct. 149, 67 L.Ed. 306; Reynes v. Dumont, 130 U.S. 354, 395, 9 S.Ct. 486, 32 
L.Ed. 934. 


For the reasons stated, the decree appealed from will be affirmed. 
Affirmed. 


de ALMADA v. SOVEREIGN CAMP, W. O. W. No. 3786. 
Supreme Court of Arizona. April 29, 1937. 
67 Pacific Reporter (2d) 474. 
1. CONSTRUCTION. 


Life policy is a contract which court may not change, but must enforce as 
made by parties. 

(For other cases, see Insurance, Dec. Dig. § 146[1]). 
2. CONSTRUCTION. 

Where meaning of policy is ambiguous, it must be construed most strongly 
against insurer and in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 146/31.) 
4. EXTENDED INSURANCE. : 4 

Where member of fraternal benefit association, after holding certificate for 
nine years, in 1929 took in lieu of old certificate a new certificate with changed 
beneficiary, providing that after 36 monthly premiums were paid member was 
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entitled to automatic premium loan to extent of cash value of certificate at date 
of default in premium payments, and stating that certificate was “effective as to 
payment period, values and provisions” as if issued in 1925, automatic premium 
loan was effective on default in premium payment in 1929, under rule of strict 
construction of policy against insurer. 

(For other cases, see Insurance, Dec. Dig. § 750.) 

5. EXTENDED INSURANCE. 

Though automatic extended insurance in life policy maintains policy in force 
until amount available for automatic loan is exhausted, cash loan value remains 
fixed as of time of default in premium payments. 

(For other cases, see Insurance, Dec. Dig. § 750.) 

6. EXTENDED INSURANCE. 

Where premiums on fraternal beneficiary certificates had been paid to and 
including May under automatic loan provision, and amount remaining available 
for June premium under such provision was 17 cents less than amount of. June 
premium, certificate held effective during June under maxim that the law ignores 
trifles and effective during July by virtue of statutory month of grace, not- 
withstanding statute construed as prohibiting insurer from making partial applica- 
tion of premium payments (Rev.Code 1928, §§ 1843, 1847). 

(For other cases, see Insurance, Dec. Dig. § 750.) 

7, PREMIUM LOAN. 

Fraternal beneficiary society held entitled to deduct amounts of automatic 
premium loan and of overdue premium earned during statutory month of grace 
from payment to beneficiary (Rev.Code 1928, § 1847). 

(For other cases, see Insurance, Dec. Dig. § 821.) 


Appeal from Superior Court, Maricopa County; G. A. Rodgers, Judge. 

Action on a life insurance certificate by Guadalupe C. de Almada against the 
Sovereign Camp of the Woodmen of the World. From a judgment for defendant 
after trial to the court without a jury, plaintiff appeals. 

Reversed and remanded, with instructions. 

L. J. Cox, of Phoenix, for appellant. 

Amos A. Betts and Frank Swenson, both of Phoenix, for appellee. 

Lockwoop, Judge. 

Guadalupe C. de Almada, hereinafter called plaintiff, brought suit against 
the Sovereign Camp of the Woodmen of the World, a corporation, hereinafter 
called defendant, to recover on an insurance certificate issued by defendant to 
Anselmo A. Almada, hereinafter called deceased, in which plaintiff, his wife, was 
named as the beneficiary. The trial of the action was commenced before the court 
sitting with a jury, but at the close of the evidence it was stipulated between 
the parties that the case might be withdrawn from the jury and submitted to the 
court for determination. This was done, and the court finally rendered judgment 
in favor of defendant, whereupon plaintiff appealed. 

The facts are nowise in dispute, with one exception, which it is not necessary 
for us to consider in determining the appeal, and we state them as follows: On 
March 18, 1919, deceased made application for a beneficiary certificate with defend- 
ant, and on May Sth received such a certificate in the sum of $3,000. Thereafter, 
on September 13, 1920, he exchanged this certificate for one in like amount, but 
with a changed beneficiary. On June 27, 1929, he again made application with 
defendant for an exchange of certificates, and on July 27, 1929, the certificate 
herein sued on was issued and delivered to deceased, in lieu of the one issued in 
1920, plaintiff being described therein as beneficiary. This certificate contained, 
among other things, the following clauses: 

7 “Twenty-Payment Certificate 

Age 48 Monthly Annual 
i: Rate $10.86 $125.43 
Certificate No, 
“RT—910054—L 


“The Sovereign Camp of the Woodmen of the World. 


“A Fraternal Beneficiary Association incorporated under the laws of the State 
of Nebraska referred to herein as the Association. 
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“Hereby issues this certificate to Anselmo A. Almada a member of Camp No. 
57, State of Ariz. and upon receipt of satisfactory proof of death of the said 
member, while in good standing, * * * ” 

Automatic Premium Loan 

Will Advance Automatic Premium Loans as set forth in paragraph 3, page 
2 hereof, * * *” 

“This certificate is issued and accepted with the express agreement that the 
provisions and benefits contained on this and the three succeeding pages hereof, 
and in any authenticated riders attached hereto, form a part of this contract as 
fully as if recited over the signatures hereto affixed.” 

“Effective as to payment period, values and provisions as if issued on the 
Ist day of July, 1925.” : 

“3 Automatic Premium Loan: After thirty-six monthly payments on this 
certificate shall have been paid, if any subsequent monthly payment be not paid 
on or before its due date, and if the member has not, prior to such due date, 
selected one of the options available under the non-forfeiture provisions of this 
certificate, the Association will, without any action on the part of the member, 
advance as a loan to the said member the amount of the monthly payments required 
to maintain this certificate in force from month to month until such time as the 
accumulated loans, together with compounded interest thereon at the rate of 
five per cent per annum, and any other indebtedness hereon to the Association, 
equal the cash value hereof at the date of default in the payment of the monthly 
payments.” 

The certificate permitted the premiums to be paid monthly, and the premium 
for July, 1929, was duly paid, but thereafter no cash payments of premium were 
ever made by the insured or any one else. On July 16, 1931, Almada died, and 
thereafter this suit was brought. 

It was stipulated when the case was submitted to the court that the loan value 
of the certificate on September 1, 1929, when, in the absence of further premium 
payments it would normally have been forfeited, was $260.16, and that such amount, 
if paid to the company on the regular monthly installments as due, would have 
extended the certificate to and including May 31, 1931, and there would have still 
remained the sum of $10.69 for application on the payment of the monthly premium 
for June, 1931, if the law permitted an application on such premium of an amount 
of seventeen cents less than the full sum due. 

[1-3] There are certain general principles of law applying to life insurance 
policies, which we state as follows: (1) A life insurance policy is a contract and 
a court may not change the terms of the contract agreed upon by the parties, 
but must enforce it as made by them; (2) when the meaning of the contract is 
ambiguous, it is to be construed most strongly against the insurer and in favor 
of the insured; (3) forfeitures are not favored by the law, and every reasonable 
presumption is against a forfeiture. These are so elementary that no citations are 
necessary to sustain them. 

There are four questions of law raised by this appeal, which we shall consider 
in the order which seems to us most advisable. The first is whether, under the 
provisions of the certificate, it was necessary for the insured to pay thirty-six 
monthly premiums after the date on which it was actually issued, to wit, July 27, 
1929, in order that he might take advantage of the automatic premium loan 
feature above referred to, or whether the provision in the certificate that it should 
be “effective as to payment period, values and provisions as if issued on the Ist 
day of July, 1925” meant that the thirty-six monthly payments required for the 
automatic premium loan were assumed to have commenced with July 1, 1925, 
and to have been paid regularly to July, 1929, so that on September 1, 1929, this 
feature was already effective as to the $260.16, which it was stipulated had actually 
accrued as a loan value on the certificate. 

[4] This precise question has been raised very recently in a number of cases 
in which the present defendant was a party and on certificates quite similar in 
terms to the one involved herein. Admittedly, the leading cases on this question 
are Higgins v. Sovereign Camp, W. O. W., 224 Ala. 644, 141 So. 562, 564, and Daly 
v. Sovereign Camp, W. O. W., 226 Mo.App. 629, 44 S.W.(2d) 229, 232. These 
have been followed in the following cases: Sovereign Camp, W. O. W. v. Harder, 
227 Ala. 700, 150 So. 921: Sovereign Camp, W. O. W. v. Daniel, 228 Ala. 6%, 
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153 So. 918; Sovereign Camp, W. O. W. v. Downs, 229 Ala. 702, 157 So. 914; 
Sovereign Camp, W. O. W. v. Thomas, AC Miss. 99, 157 So. 83; Jones v. Sovereign 
Camp, W. O. W., 17 Tenn.App. 315, 67 S.W.(2d) 159; Benjamin v. Sovereign Camp, 
W. O. W., 140 Kan. 378, 36 P.(2d) 993; Sovereign Camp, W. O. W. v. Hardee, 
188 Ark. 342, 66 S.W.(2d) 648. So far as we are advised, the only case as yet 
decided which holds the mary is that of Sovereign Camp, Ww. &@ Wav 
Alston (Tex.Civ.App.) 82 S.W.(2d) 710. In the Higgins Case, supra, the 
court applied the general rule above stated under (2), using this language: “This 
member had been in good standing about thirteen years before this policy was 
issued. He had aided in establishing its financial standing. It was not unrea- 
sonable that appellee should accord him some substantial benefits from his long and 
continuous contribution to its resources. This it undertook to do, as the contract 
imports, and as all parties agree, but by saying to him that we will cancel your 
old policy which contained no such values and give you a new one and will fix 
its date April, 1925, instead of now, April, 1929, as the date when your values 
shall he computed, both in fixing the date of their availability, and therefore of 
necessity the method of determining their worth. It is admitted that the four- 
year period was granted the policyholder. The only question is whether it shall 
not become available until three years after the new policy becomes effective. 
We think that the rule of strict construction against appellee operates to a dif- 
ferent result.” (Italics ours.) 

In the Daly Case, supra, the same rule was applied as follows: “But even if 
there is some room for defendant’s contention in the matter above indicated, 
clearly the most that can be said is that the contract is vague in this regard and 
open to two possible constructions, and this is of no avail or comfort to defendant. 
It is well settled that, if the terms of the contract of insurance are ambiguous and 
call for construction, the contract must be given that construction most favorable 
to the insured.” 

Defendant urges that its policy in the Daly and Higgins Cases contained these 
two provisions: 

“The non-forfeiture values shall be computed as if this certificate had been 
issued on the Ist day of June, 1926.” 

“It is understood and agreed that withdrawal values, if any, on the new 
certificate will be available to me only after I have made payment on said new 
certificate for three full years from date thereof.” 
and that the conclusions in those cases were reached because the two quoted 
provisions together lead to that result, and urges that in the present certificate, 
the only provision applicable is the single one which we have quoted in the fol- 
lowing language: “effective as to payment period, values and provisions as if 
issued on the Ist day of July, 1925.” We are of the opinion that the language in 
the present certificate is even more strongly in favor of the construction urged by 
plaintiff, since instead of attempting to separate between “non-forfeiture” and 
“withdrawal” values it states “values” in general are effective as though the 
certificate was issued on the Ist day of July, 1925. It seems to us that it would 
be a serious injustice to the holder of an insurance certificate which, after nearly 
ten years, had accumulated a cash surrender value of $260.16, if, when he took 
out a new certificate in exchange for the old, it should be construed to mean that 
this surrender value was “frozen” for three full years after the certificate was 
issued and subject to forfeiture in case he did not make thirty-six additional 
premium payments thereon, in the absence of language which specifically and 
explicitly so provided. We think the natural construction which any man would 
place upon the certificate relied upon by plaintiff is that of July 27, 1929, he 
should have all the benefits of the certificate then issued to him in the same man- 
ner as though it had been issued on July 1, 1925, and he had complied fully with all 
its conditions from that date on. We hold, therefore, in accordance not only 
with the overwhelming weight of authority, but what we think is sound reason, 
that on September 1, 1929, there stood to the credit of the insured the sum of 
$260.16 which, according to the terms of his certificate, was available, and, under 
the circumstances, necessarily to be used’ by the defendant in maintaining the 
—* in full force and effect until such time as such fund was completely 
exhausted. 


[5] We then consider the second question. Did such loan value increase in 
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value during the period in which the monthly premiums were paid therefrom in 
the same manner as it would had the insured paid the same in cash from his own 
funds? There is a greater division of authority upon this point than upon the 
previous one. Most of the cases which we have cited hold that it does; that, 
in substance, the situation is the same as though the insured had personally bor- 
rowed the full amount of the loan value from a third party, and then paid it on 
his premiums as they became due, in which case, of course, the reserve value of 
the certificate would have increased in the usual manner. We think, however, that 
the cases which so hold have overlooked the fundamental reason why cash surren- 
der and loan values are allowed at all. This reason is, of course, that by the 
payment of insurance premiums the cash reserve of the company is increased and, 
in mutual companies at least, the policyholders, who in reality are the stockholders 
of the company, are entitled to whatever these assets amount to, after deducting 
the proper reserve to protect policies which are continued in force. When the 
company makes either a direct or an automatic loan from its assets to a policy- 
holder, for the sole purpose of paying premiums, nothing is added to its reserves; 
it is merely transferring the assets from one drawer to another, or, in other words, 
robbing Peter to pay Paul. We think, therefore, the just rule is that while auto- 
matic extended insurance, in a certificate such as this, maintains the certificate in 
force so far as insurance is concerned until the amount available is exhausted, the 
cash loan value remains fixed as it was at the time the policyholder made his last 
independent payment to the company. 

[6] The third question is whether there was sufficient of the automatic loan 
value to maintain the certificate in force until the death of Almada on July 16, 
1931. It is the contention of defendant that premiums are to be paid in full and 
not in installments, and that it can only be required to apply the amount due the 
insured under the loan value when there is sufficient to pay the full amount of 
the premium due, whether it be payable monthly, quarterly, or annually. We 
have held that in Arizona this rule is fixed by statute. Section 1843, R.C.1928; 
Equitable L. Assurance Soc. v. Pettid, 40 Ariz. 239, 11 P.(2d) 833; McDonald 
v. Calkins, 31 Ariz. 161, 251 P. 458; Terry v. State Mut. L. Ins. Co., 90 S.C. 1, 
72 S.E. 498. Admittedly after the premium for the month of May, 1931, had been 
paid, there remained subject to the automatic loan. certificate $10.69, which was 
just seventeen cents short of the sum necessary to pay the premium for the 
month of June. If we were to apply the rule contended for by plaintiff in the 
famous case of Shylock v. Antonio, we would be compelled to hold the position 
of defendant was well taken, but there is a familiar maxim of law which has 
heen applied to circumstaces precisely like that of the case at bar, which takes 
it out of the rule in the case just cited. In Van Norman v. Northwestern Mut. 
L. Ins. Co., 51 Minn. 57, 52 N.W. 988, 990, the question of the application of 
certain credits to a life insurance policy to avoid a forfeiture was before the 
court. It appeared therein that the amount which should have been applied was 
just 4 cents short of sufficient to save the policy under the strict letter of the law, 
and the court said: “As to this the maxim, de minimis non curat lex, should be 
applied, especially when to do so would prevent a forfeiture,” and held that the 
policy was not forfeited. We think this a wise and salutary rule to be applied 
to the present situation, and that in so doing we in nowise violate the rule laid 
down in the Pettid Case, supra. In that case, the amount lacking was some $11.43, 
a fairly substantial sum, and had the missing sum in the present case been any- 
thing like that amount, we should have applied the same rule. But 17 cents is 
an amount small enough to bring the case within the principle of Van Norman v. 
Northwestern etc. Ins. Co., supra. 


Tf the premium for the month of June, 1931, was duly paid, and we have held 
that we so consider it. the payment of the premiums on the certificate was in 
nowise in default until the first day of July, 1931. But, by the provisions of section 
1847, R.C.1928. which appeared in substance in the Revised Civil Code of 1913 as 
paragraph 3453, all life insurance policies, as a matter of law, contain in substance 
the following provision: “2. That the insured is entitled to a grace of either thirty 
days or of one month within which the payment of any premium after the first 
year may be made, subject to an interest charge not in excess of six per cent per 
annum for the number of days of grace elapsing before the payment of the 
premium, during which veriod of grace the policy shall continue in full force, 
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but if the policy becomes a claim during the said period of grace before the 
overdue premium or the deferred premium of the current policy year, if any, are 
paid the amount of such premiums, with interest on any overdue premium, may 
be deducted from the amount payable under the policy.” Under this section, 
therefore, if the insured died at any time before the 3lst day of July, 1931, his 
policy became a claim and was payable, notwithstanding that the premium for 
the month of July had not been paid. 

[7] It appears, therefore, that the learned trial court erred in rendering judg- 
ment against the plaintiff, for, in accordance with the facts and principles of law 
set forth above, the certificate became a valid claim against defendant upon the 
death of the insured. Plaintiff, however, is not entitled to recover the full face 
of the policy. By its terms, when the automatic premium loan was made, such 
loan became a debt from the insured to the company, to be deducted from the 
face of the certificate in case of his death without repayment. In the second 
place, by the provisions of subdivision 2, section 1847, supra, above quoted, since 
the certificate became a claim during the period of grace, the insurer was also 
entitled to deduct the overdue premium. 

The judgment of the superior court is reversed, and the case remanded, with 
instructions to render judgment in favor of plaintiff for the amount of the face 
of the policy, less the $260.16 loaned the insured under the automatic premium 
loan feature, and less the overdue premium for the month of July, 1931. 

McAlister, C. J., and Ross, J., concur. 


BERRY v. ACACIA MUT. LIFE ASS’N. No. 3819. 
Supreme Court of Arizona. April 26, 1937. 
67 Pacific Reporter (2d) 478. 
2. GRACE PERIOD. 


Insured, who did not pay quarterly premium on life policy with disability bene- 
fits on first day due, held not “in default” until expiration of 31 day grace period, 
and, if liability accrued on policy during such period, insurer was responsible 
therefor in absence of express provision in policy to the contrary. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

3. GRACE PERIOD. 

Under life policy with disability benefits providing for 31-day grace period 
for payment of quarterly premiums, payment of premium during grace period 
was not a “condition precedent” to right to disability benefits of insured who 
became totally disabled during such period, but was waived by provision in policy 
that, if policy should become a claim during grace period, unpaid premiums should 
be deducted from amount of claim. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

4. CONSTRUCTION. 

Contracts of insurance must be construed according to terms set forth therein, 

where those terms are plain and unambiguous. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 


5. BREACH OF CONDITION. 

Conditions in life policy with disability benefits as to payment of premiums, 
and requiring that notice of claim be given before default, are of the very essence 
and substance of policy, and even equity court cannot grant relief for failure to 
comply with explicit and stipulated requirements of policy setting up conditions. 
precedent to granting of any relief. 

(For other cases, see Insurance, Dec. Dig. §§ 349[1], 539[1].) 


6. INSURANCE. 

That insured, claiming benefits for total disability under life policy with dis- 
ability benefits, gave notice and proof of disability before his premium was in 
default, was a “condition precedent” to his right of, recovery, where policy required 
that notice of claim be given before default in payment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

8 CONSTRUCTION. 

Insurance policies are construed strictly as against insurer, since policies are 
carefully prepared by insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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9. PROOF OF DISABILITY. 

Proof of total and permanent disability of insured before default in payment 
of premiums, required to be given as condition precedent to right of recovery 
under life policy with disability benefits, held excused, where performance of con- 
dition precedent was impossible by reason of insured’s mental incapacity, in absence 
of provision that illness or impossibility should not excuse insured. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

Appeal from Superior Court, Maricopa County; Howard C. Speakman, Judge. 

Action by Newton John Berry against the Acacia Mutual Life Association. 
From a judgment for defendant dismissing the action, plaintiff appeals. 

Reversed and remanded, with instructions. 

H. S. McCluskey, of Phoenix, for appellant. 

Theodore G. McKesson, of Phoenix, for appellee. 

Lockwoop, Judge. 

ie This is an appeal by Newton John Berry, hereinafter called plaintiff, from 
a judgment of the superior court of Maricopa county in favor of Acacia Mutual 
Life Association, a corporation, hereinafter called defendant, dismissing the action. 
The action is founded upon a contract of insurance issued by defendant to plain- 
tiff, which was set up by the latter in his amended complaint, together with alle- 
gations claiming that he was entitled to recover thereon for total and permanent 
disability. Defendant demurred on the ground that the complaint did not state a 
cause of action, and the demurrer being sustained by the court, and plaintiff elect- 
ing to stand on the complaint, judgment was entered for defendant. The question, 
therefore, presented to us is one of law only, as the facts stated in the complaint 
must, for the purpose of this appeal, be considered as true. We summarize these 
facts as follows: 

On the Ist day of June, 1930, defendant issued to plaintiff a policy of life 
insurance to which was attached as a part thereof a supplement providing for cer- 
tain benefits in the case of disability. The parts of the policy, including this sup- 
plement, which we need to consider in passing upon the appeal read as follows: 

“After a member has paid one annual premium, or an installment thereof, a 
grace period of one month (not less than 31 days), without interest, will be 
allowed for the payment of subsequent premiums or installments as they fall due. 
During this period the insurance shall continue in force, but if the policy shall 
become a claim the unpaid premiums for the then current policy year shall be 
deducted from the amount of insurance payable. If any premium be not paid 
when due as specified herein, or during the grace period, this policy shall lapse and 
be void except as to the provisions for surrender options printed herein.” 

“In consideration of an additional annual premium of $42.10, payable at the 
same time and under the same conditions as the regular premium under the above 
numbered policy, the Acacia Mutual Life Association hereby agrees: 

“To waive the future premiums as the same become due during total and 
permanent disability ; 

“To pay the member an income of One Hundred & 00/100 ($100.00) dollars 
each month during total and permanent disability, until the policy becomes payable 
by death or maturity; provided, 


“The member, or, if he is incapacitated, his personal representative, furnishes 
the Association at its Home Office, before default in the payment of premium, 
satisfactory proof of the member’s total and permanent disability (as defined 
below), and provided further that such disability originated after the policy to 
which this agreement is attached became effective and before the anniversary of 
said policy nearest the member’s sixtieth (60th) birthday, subject to all of the 
following terms and conditions: * * * 


“Benefit starts from the date proof of such disability is received at the Asso- 
ciation’s Home Office, if such proof is accepted as satisfactory, and continues dur- 
ing such total and permanent disability. In the event of the inability of the mem- 
ber to receive the income due to the nature of his disability, the income payments 
shall be made to his legally appointed representative. * * * 

“The provisions of the above numbered policy headed ‘Payment of Premiums,’ 
‘Grace in Payment,’ ‘Premium Loan,’ ‘Reinstatement,’ ‘Assignment’ and ‘Admission 
and Correction of Age,’ not inconsistent with the provisions of this supplementary 
contract, shall also apply hereto.” 
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By the terms of the policy the premiums were payable quarterly, and one 
quarterly premium became due on the Ist day of February, 1931. It was not paid 
at that time, but by the provisions of the policy above set forth, since two regular 
quarterly installments had been paid thereon, it automatically remained in force 
for thirty-one days; the last day of the period of grace being March 3, 1931. 

On February 28th, and before the payment of the quarterly premium then due, 
plaintiff was stricken by acute encephalitis, and from that day until some time in 
May, he was either wholly unconscious or suffered such recurring periods of. 
consciousness, semiconsciousness, and unconsciousness that he was totally disabled, 
not only physically but mentally, to such an extent that he was unable to give notice 
of his disability before the period of grace had expired. Plaintiff had not appointed 
any personal representative to perform any business on his behalf, but during the 
last week of May his wife did notify defendant, in writing, of his total disability 
as aforesaid, and furnished proof thereon. Defendant, however, on the 5th day 
of August denied any liability whatever on the insurance, on the ground that a 
failure to give-notice on or before the 3d day of March caused the policy to lapse, 
so that nothing was due on it. There were the further allegations of total and 
permanent disability continuing from the 28th of February until the commencement 
of the suit, and a prayer for recovery in the amount set forth in the policy as total 
disability payments, and that all future premiums be waived thereon during the 
continuance of such disability. 

There are four legal questions presented to us on this appeal. They may be 
stated as follows: (1) Does a policy of insurance such as that involved in this 
case entitle the policyholder to recover under the disability provisions thereof 
when he had failed to make the payment of the quarterly premium on or before 
the day it first became due, even though by the terms of the policy a grace period 
of thirty-one days was allowed thereon, if his disability did not occur until after 
the commencement of the grace period; (2) is the payment of the quarterly pre- 
mium a condition precedent to the insured’s right to disability benefit when he 
becomes totally disabled during the grace period, or is it waived by the terms of 
the policy; (3) when the policy requires that notice be given of a claim of dis- 
ability before default in the payment of the premium, is such notice within the 
time prescribed a condition precedent to recovery upon the policy; (4) if the dis- 
ability commences during the grace period, but by reason of mental incapacity 
arising from such disability, the policyholder is unable to give notice of the dis- 
ability until after such grace period has elapsed without payment of the premium, 
does such inability extend the time during which he may give such notice for a 
reasonable period and continue the policy in force? 

[2] We consider the first question, whether a failure to pay the premium on 
the day it was first due destroys the right of the policyholder to any recovery 
under the policy, unless and until such premium is actually paid. A similar con- 
tention was made in the case of Minnesota Mut. Life Ins. Co. v. Marshall (C.C.A.) 
29 F.(2d) 977, 979. The court, in passing on this contention, said: “An obligation 
is due during the entire period during which it may be paid, whether that period 
extends over one day, three days, or thirty days. The premium was not really 
due, in the sense that the failure to pay it would result in a forfeiture of the 
policy, until the grace period had expired.” The same rule has been applied in 
many other cases and, we think, correctly. If during the period of grace the 
policyholder is considered in default so that he may not recover under the terms 
of his policy, of what use is such period? We think that the policy is not “in 
default” in the payment of premium until the expiration of the period of grace, 
and that if a liability accrues thereon during such period, the insurer is responsible 
therefor, in the absence of an express provision in the policy to the contrary. 

[3] As to the second question, we think this is covered by the specific provision 
in the policy, that if it shall become a claim during the grace period the unpaid 
premium shall be deducted from the amount of the claim. In other words, the 
defendant was entitled to deduct from any amount which became due under the 
ey during the grace period the amount of the premium unpaid for the current 
policy year. 

[4-6] As to the third question, in the very recent case of Bergholm v. Peoria 
L. Ins. Co., 284 U.S. 489, 52 S.Ct. 230, 76 L.Ed. 416, this precise issue was raised, 
and the court held, under the terms of a policy almost identical with the one in 
the case at bar, that in order to take advantage of the benefits of the policy, proof 
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must be made before the premium was in default—in this case before the 4th 
day of March. Contracts of insurance must, of course, be construed according to 
the terms set forth therein, when those terms are plain and unambiguous. We 
think the condition in regard to the necessity of proof as a condition precedent to 
liability for benefits is clear. The soundness of life insurance companies depends 
upon the premium being sufficient in amount and time of payment to meet the 
actuarial requirements. These conditions are, therefore, of the very essence and 
substance of the policy, and even a court of equity cannot grant relief for a failure 
to comply with the explicit and stipulated requirements of the policy setting up a 
condition precedent to the granting of any relief in the payment according to its 
strict terms. Klein v. New York L,. Ins. Co., 104 U.S. 88, 26 L.Ed. 662; Bergholm 
v. Peoria L. Ins. Co., supra. We hold, therefore, that it was a condition precedent 
for the plaintiff to give notice and proof of his disability before his premium 
was in default in order that he could recover for his disability. As a matter of 
fact, plaintiff does not seriously contend that this is not the law, but he does urge 
that there is one exception to the rule, which is that when, through some reason 
for which the policyholder is in nowise to blame, it is impossible for him to make 
proof within the precise time required by the policy, he is allowed a reasonable 
time thereafter in which to do so. 

[7-9] This last question has been before the courts repeatedly and the author- 
ities are in hopeless conflict. On the one hand, we find such cases as New England 
Mut. L. Ins. Co. v. Reynolds, 217 Ala. 307, 116 So. 151, 59 A.L.R. 1075; Dean v. 
Northwestern Mut. L. Ins. Co., 175 Ga. 321, 165 S.E. 235; Berry v. Lamar L. Ins. 
Co., 165 Miss. 405, 142 So. 445, 145 So. 887, and many others. In the case of Hall 
v. Acacia Mut. Life Ass’n, 164 Tenn. 93, 46 S.W.(2d) 56, the identical policy pro- 
vision involved in the present action was construed by the Supreme Court of 
Tennessee to require the proof to be made within the time specified by the policy, 
and the fact that the insured was ill, and by reason thereof unable to make such 
proof, was held to be no excuse for noncompliance with the requirement of the 
policy. On the other hand, we find the states of Virginia, North Carolina, South 
Carolina, Arkansas, Michigan, Nebraska, Kentucky, Wisconsin, and Texas, and a 
number of the federal courts holding to the contrary. In the very recent case 
of Johnson v. Mutual Life Ins. Co., 70 F.(2d) 41, 45, the Circuit Court of Appeals 
of the Fourth Circuit reviewed the question, and after stating that the cases from 
the different jurisdictions were in conflict upon this point, said: “The situation is 
one where the parties may fairly be said to have contemplated a capacity to make 
the proof when disability should arise, for otherwise such a contract may prove 
a trap for the unwary by imposing conditions which incapacity may render it 
impossible to perform. There is, it is true, no language in the condition which 
qualifies it in the event that its performance should become impossible; but it is 
a general rule in the law of contracts, that impossibility may excuse a condition, 
though a condition precedent, if the existence or occurrence of the condition is no 
material part of the exchange for the promisor’s performance, and the discharge 
of the promisor will operate as a forfeiture. Restatement of Contracts, .§ 301; 
and see Illustrative Case (4). See, also, Williston on Contracts, vol. 2, § 806. 
This principle, furthermore, has received recognition by the Supreme Court in 
Insurance Companies v. Boykin, 12 Wall. 433, 436, 20 L.Ed. 442, where failure to 
perform a provision requiring proof of loss in a fire insurance policy was helé to 
be excused by the insanity of the insured, the court saying that ‘ * * * if he was 
so insane as to be incapable of making an intelligent statement (of the time, nature 
and amount of the loss), this would of itself excuse that condition of the policy.’ ” 
This case went to the Supreme Court of the United States on certiorari (293 
U.S. 540, 55 S.Ct. 86, 79 L.Ed. 646), and while that court, in affirming the judgment 
of the Circuit Court of Appeals, did so on the ground that it was to be interpreted 
in accordance with the decision of the court of the state where the delivery of the 
contract was made, and declined to express an independent preference one way or 
the other as to which rule was preferable, its decision at least was that the ques- 
tion was open to doubt. In Restatement Contracts, par. 301, it is said: 

“Excuse of condition bv impossibility. 

“Impossibility that would discharge the duty to perform a promise excuses a 
condition if ; 

“(a) a debt for performance rendered has already arisen and the condition 
relates only to the time when the debt is to be discharged, or 
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“(b) existence or occurrence of the condition is no material part of the 
exchange for the promisor’s performance and the discharge of the promisor will 
operate as a forfeiture. * * * 

“llustrations : 

“4, A, an insurance company, insures the life of B for the benefit of B’s wife, C. 
The policy contains a condition that default in payment of premiums is excusable 
if notification is sent by the insured before making default. B becomes insane and 
makes default in paying a premium. Being insane, he gives no previous notifica- 
tion of the non-payment. Within the period of grace allowed by the terms of the 
policy if he had sent a notification, he dies. A is bound to pay the policy, the 
condition being excused because of impossibility.” 

The matter has never been before the courts of Arizona, and we consider 
ourselves, therefore, at liberty to adopt that rule which seems most in consonance 
with the general principles of equity. Applying these principles, it seems that 
a plausible argument can be made upon both sides of the question. 

On the one hand, as is strenuously urged by defendant, it seems hard that 
it should be compelled to pay many thousands of dollars on a policy on which but 
two quarterly premiums were paid and which, so far as the evidence indicates, 
the plaintiff may have intended to abandon up to the time that he discovered he 
might be entitled to some benefits therefrom. On the other hand, it appears to be 
a rather harsh rule to hold that, although a disability which is compensable under 
an insurance policy arises while the policy is in full force and effect, a failure to 
report such disability within the time prescribed, when it was impossible for him 
to make the report, should cause him to lose all of the benefits promised him by 
the policy. 

After a careful comparison and consideration of the equities on both sides of 
the question, we believe that the better rule is that set forth in the Restatement 
as above. Insurance policies are carefully prepared by the insurer and are, there- 
fore, construed strictly as against it. If insurance companies desire to provide that 
the illness of an insured or the impossibility of his giving a required notice within 
the specified time shall not excuse him, they may do so. If they do not explicitly 
so provide in the policy, we think the better rule is that set forth in Johnson v. 
Mutual Life Ins. Co., supra. We hold, therefore, that the complaint did state a 
cause of action, and that the judgment of the trial court sustaining the general 
demurrer thereto was erroneous. 

The judgment is reversed and the case remanded, with instructions to overrule 
the general demurrer, and for such further proceedings as may seem advisable 
under the principles set forth herein. 

McAlister, C. J., and Ross, J., concur. 


MUTUAL LIFE INS. CO. OF NEW YORK v. SPRINGER. No. 4—4610. 
Supreme Court of Arkansas. April 19, 1937. 
104 Southwestern Reporter (2d) 195. 
6. DOUBLE INDEMNITY. 

Evidence held to justify judgment against insurer for double indemnity bene- 
fits of life policy providing for payment of double benefits if insured should die as 
direct result of bodily injury effected solely through external, violent, and accidental 
means on ground that death of insured from leukemia was caused by injuries 
received by insured in automobile accident. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

McHaney, J., dissenting. 

Appeal from Circuit Court, Woodruff County; W. D. Davenport, Judge. 

Action by John W. Springer against the Mutual Life Insurance Company of 
New York. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Frederick L. Allen, of New York City, J. Ford Smith, ef Augusta, and Rose, 
Hemingway, Cantrell & Loughborough, of Little Rock, for appellant. 

Ross Mathis, of Cotton Plant, and W. J. Dungan, of Augusta, for appellee. 

Menarry, Justice. 

In 1926 the appellant issued its policy in the amount of $1,000, insuring the 
life of Tennie A. Springer, and the appellee was designated as beneficiary. The 
policy contains provisions for payment of twice the face amount in the event the 
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insured should die as a direct result of bodily injury effected solely through exter- 
nal, violent, and accidental means. ; 

On November 17, 1935, the insured was injured in an automobile accident and 
died on February 11, 1936. The appellant paid the face of the policy, $1,000, but 
refused to pay the double indemnity benefits. Suit was brought to recover the sum 
of $1,000. 

The appellant answered and denied that the insured died as a result of the 
automobile accident, and it alleged that the double indemnity should not be payable 
if death results directly or indirectly from: disease or bodily infirmity. It alleged 
that the death of insured was caused by leukemia; that her death was caused 
directly or indirectly from disease or bodily infirmity. 

There was a trial by jury, a verdict for $1,000, together with statutory penalty 
of 12 per cent., and attorneys’ fees of $200. The case is here on appeal. 


The evidence shows that the insured was injured in an automobile accident on 
November 17, 1935. The insured’s shoulder was injured, her neck and the back of 
her head. She was carried to the hospital at Searcy on Sunday and stayed until 
the following Friday. Prior to deceased’s injury she was employed by the Augusta 
Mercantile Company as a clerk. After the accident she never appeared well, but 
complained of her shoulder, back, head, and neck; had some trouble with one eye. 


In August, 1935, she had a minor operation at the Baptist Hospital, but recovered 
from that. 


Dr. Dungan testified that the insured, after the automobile accident, had cuts 
and bruises on the exterior of her body, and also a dislocated shoulder. The 
X-ray showed it was a fractured shoulder. She complained of being weak all the 
time, and could not sit up. She continued to grow weaker and weaker after the 
injury. She died on February 11, 1936, of acute leukemia. The doctor stated: 
“It is generally admitted by most doctors that there is a lot of argument about 
what causes leukemia. One doctor may say one thing and one another. Most of 
the experimentation has failed to reveal the cause.” There is a great deal of 
speculation on the subject. As to what the cause of leukemia is, is pure specula- 
tion. Dr. Dungan also testified that he thought if a person suffered an injury to 
this bone, an injury to the shoulder, an injury to the back of the head, an injury 
to the side of the head, he believed this would cause leukemia. He was asked if 
he did not testify that in the present state of medical science it is speculation, and 
he answered that it was theory. 


Dr. W. T. Wilkins testified: “In my opinion leukemia can be caused by trauma. 
Trauma is a blow or a bruise. If a man were struck on the arm so that it was 
seriously injured, there would be an increase in the normal white blood count. This 
is nature’s way of helping to keep down any pus formation. They come from 
the bone marrow where they are normally manufactured.” He testified that he 
agreed with Dr. Dungan that in the present state of development of the medical 
profession, or medical science, it was just speculation as to the cause of leukemia. 
He also testified that in his opinion, based on his practice, training, and observation, 
that an injury to the head, neck, and shoulder could result in leukemia. 

An affidavit of Dr. Holmes was introduced, in which it was stated that he had 
made a thorough examination, and did not believe that the accident and injuries 
resulting therefrom caused Mrs. Springer’s death. 


Dr. S. C. Fulmer testified that in any particular case of leukemia, it would be 
purely speculation as to the cause. When asked if there was any writing on the 
subject, he said: “There is.” He also testified that the subject had been before 
medical men since 1845. He testified that he agreed with Dr. Dungan that the 
cause of Mrs. Springer’s leukemia would be pure speculation. He said that leukemia 
is a very rare disease, and always proves fatal. Sir William Osler was a very 
famous doctor, and his books are recognized the world over, and in the book 
there is this statement: “It has followed a blow.” The author does not say that 
it was caused by a bYow, but merely states that it can follow a blow. In this 
instance the leukemia followed the accident. 


Dr. Porter Rogers testified that as to whether Mrs. Springer’s injury caused 
the leukemia, would be a matter of speculation. 


Dr. Dungan was recalled and testified that Mrs. Springer had acute leukemia, 
which came on probably ten days before she died. He also testified that if a 
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person suffered an injury, as Mrs. Springer did, that he thought it could cause 
leukemia. 

Dr. Wilkins was recalled, and testified that from the observation of the two 
cases he had had and the reading he had done, his opinion was that leukemia could 
be caused by trauma. 

All of the physicians who testified said that ‘Dr. Osler was one of the most 
famous doctors that ever lived, and Dr. McCrae, his son-in-law, was also a famous 
doctor, and that they both say leukemia has followed a blow. 

There is no conflict in the evidence as to the automobile accident and injury, 
but it is earnestly contended that the medical profession is unable to determine the 
cause of leukemia, and that therefore the verdict of the jury is based on conjecture 
and speculation. 

[1] While the evidence shows that the medical profession is uncertain as to 
what may cause leukemia, it is not uncertain as to certain changes that take place 
in the blood in cases of leukemia; and those changes or conditions may result 
from a blow or injury. The doctors in this case testified that in their opinion the 
accident caused leukemia. The evidence also shows that the best authors and most 
eminent physicians state that it will follow a blow. That means, of course, that 
the blow will cause leukemia. The evidence is not entirely satisfactory, but this is 
frequently true in the trial of civil cases, and this is one reason why civil cases 
must be determined according to the preponderance of the evidence. There might 
be very great doubt, and yet, if there is any substantial evidence at all, it is suf- 
ficient to support a verdict. 

“We will not reverse the judgment because of the insufficiency of the evi- 
dence; for, as we view this evidence, it is not physically impossible that appellee 
was injured as the result of stepping into an unblocked frog, although it is highly 
improbable that the injury was caused in that manner.” Missouri & N. A. Ry. Co. 
v. Johnson, 115 Ark. 448, 171 S.W. 478, 479; Baldwin v. Wingfield, 191 Ark. 129, 
85 S.W.(2d) 689, 692. 

[2] The above statement is the well-established rule in this court. It may be 
highly improbable that the injury caused the leukemia, but it is not physically 
impossible, and the evidence of the physicians is substantial evidence, and in 
their opinion the injury caused leukemia. What they evidently mean by specula- 
tion is, as one doctor said: “Some physicians think one thing and some another.” 
It is the settled rule of this court that, in determining whether there was suf- 
ficient evidence to submit the case to the jury, we look at the evidence of the 
appellee alone. 

[3] “The fact that the appellate court would have reached a different conclu- 
sion had the judges thereof sat on the jury, or that they are of the opinion that 
the verdict is against the preponderance of the evidence, will not warrant the 
setting aside of a verdict based on conflicting evidence.” 4 C.J. 859, 860. 

“The verdict of a jury cannot, properly,. be disturbed on appeal, merely 

because of its appearing to be against the clear weight of the evidence, or because 
if we were to pass upon the matter as seen in the printed record, we might find 
differently than the jury did. If the verdict has any credible evidence to support 
it—any which the jury could in reason have believed, leaving all mere conflict- 
ing evidence, evidence short of matter of common knowledge, conceded or 
unquestionably established facts and physical situations,—it is proof against attack 
on appeal, and that must be applied so strictly, on account of the superior advan- 
tages of court and jury for weighing the evidence, that the judgment of the latter 
approved by the former is due to prevail, unless it appears so radically wrong as to 
ave no reasonable probabilities in its favor after giving legitimate effect to the 
presumption in its favor and the make weights reasonably presumed to have been 
rightly afforded below which do not appear, and could not be made to appear, 
of record.” Barlow v. Foster, 149 Wis. 613, 136 N.W. 822, 825. 

“ ‘Under our system of jurisprudence it is the province of the jury to pass 
upon the facts. It is not only their privilege, but their right, to judge of the 
sufficiency of the evidence introduced, to establish any one or more facts in the 
case on trial. The credibility of the witnesses, the strength of their testimony, 
its tendency, and the proper weight to be given it are matters peculiarly within 
their province. The law has constituted them the proper tribunal for the determina- 
tion of such questions. To take from them this right is but usurping a power 
not given. * * * When there is a total defect of evidence as to any essential fact, 
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or a spark,—a “scintilla,” as it is termed,—the case should be withdrawn from 
the consideration of the jury.’ Cunningham yv. Union Pac. Ry. Co. 4 Utah, 206, 7 
P. 795, 797; Equitable Life Assurance Society v. Felton, 189 Ark. 318, 71 S.W.(2d) 
1049; Healey & Roth y. Balmat, 189 Ark. 442, 74 S.W.(2d) 242; Browne v. Dugan, 
189 Ark. 551, 74 S.W.(2d) 640; Chicago, R. I. & P. Ry. Co. v. Britt, 189 Ark. 
571, 74 S.W.(2d) 398.” Baldwin v. Wingfield, supra. 

(4] It is true that verdicts cannot be based on conjecture or speculation, but 
there is no speculation about the doctors’ swearing that trauma could cause leuke- 
mia, and there is no evidence that any other thing did cause it. 

It is therefore not a matter of speculation. It is said by the Florida court: 
“So we have in this case upon the one side the law of mathematical probabilities, 
and upon the other the law of moral probabilities. ‘Preponderance of the evi- 
dence’ is a phrase which in its last analysis means probability of its truth. In a 
cause where there is conflicting moral evidence, the jury in the one case, the 
chancellor in the other, is required to decide accordingly as the weight of the evi- 
dence preponderates in favor of one proposition or the other. That is to say, 
having no personal knowledge of the transaction under investigation, they must 
by the application of common knowledge and experience decide which set of wit- 
nesses or line of evidence raises the greater probability of its consistency with 
truth.” Nellie T. Boyd, Adm’x y. Lillian M. Gosser, 78 Fla. 64, 82 So. 758, 761, 
6 A.L.R. 500. 

[5] “There is no doctrine of the law settled more firmly than the rule which 
authorizes issues of fact in civil cases to be determined in accordance with the 
preponderance or weight of the evidence. The reason of the rule no doubt is, 
that as between man and man, where a loss must fall upon one or the other, it is 
right that the law should cast upon him who is shown to have been the cause of 
the loss, by proof establishing the reasonable probability of the fact.” 10 R.C.L. 
1012; Newman y. Great Shoshone & Twin Falls Power Co., 28 Idaho, 764, 156 
P. 111; State of Washington ex rel. Berry v. Superior Court, 139 Wash. 1, 245 P. 
409, 45 A.L.R. 1530. 

[6] The jury was authorized to find, from the evidence in this case, that the 
injury caused leukemia. We find no error, and the judgment is affirmed. 

McHanrey, J., dissents. 


AMERICAN CENTRAL LIFE INS. CO. v. PALMER. No. 4—4598. 
Supreme Court of Arkansas. April 12, 1937. 
104 Southwestern Reporter (2d) 200. 
1, PROOF OF DISABILITY. : 

Suit on policy for disability benefits is premature, if brought before giving due 
proof of disability as required in policy. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 

2. ARTHRITIS. ; : 

In suit for disability benefits under policy, evidence of arthritis and notice 
given held to show a substantial compliance with provisions of policy relating to 
notice and proof of disability and hence suit brought thereafter was not pre- 
mature. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

3. PRESUMPTION. Pe - 

Notice and proof of disability required by policy, although a binding provision, 
need not convince insurer, but must justify the presumption of disability to an 
intelligent judgment, reasonably and fairly exercised. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

4. NOTICE. 

Notice and proof of disability required by policy is of the essence of the con- 
tract, for reason that insurer is entitled to investigate circumstances while fresh, 
and to make timely defense to any claim filed. 

(For other cases, see Insurance, Dec. Dig. §§ 535, 536.) 

Appeal from Circuit Court, Phillips County; Leo J. Mundt, Special Judge. 

Suit by John C. Palmer against the American Central Life Insurance Com- 


pany. From a judgment for plaintiff, the defendant appeals. 
Affirmed. 
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Daggett & Daggett, of Marianna, for appellant. 

Jo M. Walker, of Helena, for appellee. 

Frank G. SMITH, Justice. 

This is a suit on an insurance policy, which contains provisions for the pay- 
ment of benefits in case of total disability of the insured. The portions thereof 
relevant to the question here presented read as follows: 

“If, while no premium is in default, * * * the company shall receive due 
proofs of the disability of insured as hereinafter defined, the company * * * will 
pay to the insured * * * a monthly income of one per centum of the amount of 
insurance shown on the first page hereof, the first payment to be made upon 
approval of proof of disability and subsequent payments on the 10th day of each 
succeeding month during the continuance of such disability or until the maturity 
of the policy. * * * 

“Total and permanent disability of the insured within the meaning of this pol- 
icy is defined as either: 

“(1) Disability caused by bodily injury or disease which totally and contin- 
uously prevents the insured and presumably will permanently prevent him from 
performing any work for compensation or profit or from following any gainful 
occupation, provided such disability has at the time of receipt of proof thereof, 
existed for not less than sixty days: or, 

“(2) Disability caused by bodily injury or disease which shall totally and 
continuously prevent the insured from performing any work for compensation or 
profit or from following any gainful occupation and has continuously so prevented 
him for a period of not less than six months immediately preceding the date of 
receipt of proof thereof.” 

It thus appears that the contract covered two distinct classes of disability, 
first, a total and permanent disability preventing pursuit of a gainful occupation 
which had existed for a period of not less than sixty days immediately prior to 
receipt of proof, coupled with proof that such disability was presumably of a per- 
manent nature; or, second, that a total disability had existed for a period of six 
months next preceding the date of receipt of proof. 

[1] We have recently had a number of cases dealing with the requirement as 
to the notice and proof of disability, a very late case being that of Metropolitan 
Life Ins. Co. v. Jones (Ark.) 96 S.W.(2d) 957. In that case, after a review of 
other recent cases it was held that a suit on a policy providing for payment of 
disability benefits upon due proof that the insured had become totally and _ per- 
manently disabled had been prematurely brought, if brought before furnishing 
the proof of disability required by the policy. 

The insured recovered a judgment for disability benefits, to reverse which 
this appeal has been prosecuted, and the only question raised is whether the suit 
had been prematurely brought. The decision of this issue turns upon the question 
whether notice and proof of disability had been given as required by the provisions 
of the policy copied above. 

The insured attempted to comply with these provisions by furnishing his own 
afdavit and that of Dr. E. F. Norton, his attending physician, both made on blank 
forms furnished by the insurer for that purpose. These were not thought by the 
insurer to be sufficiently full and definite, and additional information was called 
for, which was never furnished. The insured had given the following answer as 
to the names of physicians who had attended him: “Doctors at Army & Navy 
Hospital, Hot Springs, Arkansas.” The insured was an ex-service man, and had 
received hospitalization in Hot Springs on that account. 

The insurer sent blanks to the hospital at Hot Springs for information as to 
insured’s disability, and an answer was received from one of the physicians in 
service there which is very incomplete. This answer did state, however, that the 
insured’s condition had been diagnosed as follows: “(b) 1. Arthritis, chronic 
hypertrophic, mild, phalangeal joints of both feet. (X-ray findings.) 2. Neuran- 
thenia, Moderately severe.” 

In answer to the questions there appearing, this doctor stated the symptoms 
of which the insured complained, and that insured had been received at the hos- 
pital on June 20, 1935, and remained there as a patient until July 13, 1935, during 
which time he received treatments daily, and in response to the question, “What 
improvement have you noted?” it was answered: “Only moderate. Pt. still had 
mild pains in both feet at discharge.” 
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The affidavits of the insured and of Dr. Norton, his regular physician, are 
more definite. 

In answer to the direction to “State fully all the symptoms and describe your 
condition from the beginning of your illness,” insured answered: “In 1930 | 
noticed that my legs would get numb and give out in walking a few blocks. [| 
then had all my teeth pulled in hopes of getting better but it did not seem to 
improve my condition. Have consulted two physicians at times since 1930. Have 
tried to perform my work until about Dec. Ist, 1934. Since that time have been 
under care of physician. In June, 1935, he advised me to go to the hospital in 
Hot Springs, Ark., where I stayed from June 16th to July 13th. Doctors there 
pronounced my case as arthritis.” 

Asked to describe his activities, either indoors, around the premises, or else- 
where, insured answered: “Partly sitting around the house and sometimes driving 
over part of mother’s farm and sometimes driving to nearby towns.” He was 
asked: “Does your disability now completely prevent you from engaging in or 
performing any work for compensation, gain or profit even in a limited way? 
Explain.” He answered: “There are certain kinds of work that I would be able 
to do if presented but I feel that I am unable to get out and search for such 
ae” Asked since what date he was disabled, he answered: “Dec. Ist, 

The affidavit of Dr. Norton did not answer all questions asked in the blank 
affidavit, but did state that he had treated the insured from 1930 to July, 1935, dur- 
ing which time he had given insured numerous treatments, and that insured had 
pains in the knee joints and ankles, resulting in inability to walk, and that no 
improvement had been noted in the case. Dr. Norton also stated that the dis- 
ability was total and, in his opinion, permanent. 

[2, 3] We think this testimony shows a substantial compliance with the pro- 
visions of the policy in regard to notice and proof of disability set out above. 
Metropolitan Life Ins. Co. v. Weathersby, 190 Ark. 1050, 82 S.W.(2d) 527. It 
appears not to have convinced the insurer of the totality and permanence of the 
disability; but it is not essential that it should do so, otherwise the right to sue 
might never accrue. We said, in the case of American Nat. Ins. Co. v. Wester- 
field: 189 Ark. 476, 478, 73 S.W.(2d) 155, 156, that “Effect must be given to this 
provision [as to notice and proof of disability], because the parties have so con- 
tracted. But this does not mean that the insurer must in fact be convinced. On 
the contrary, the proof is sufficient if it justifies the presumption of disability to 
an intelligent judgment, reasonably and fairly exercised.” 

[4] In Cooley’s Briefs on the Law of Insurance (Volume 4, p. 570), cited 
and approved in the case of Hope Spoke Co. v. Maryland Casualty Co., 102 Ark. 
1, 11, 143 S.W. 85, 38 L.R.A.(N.S.) 62, Ann.Cas. 1914A, 268, the reason for hold- 
ing that the stipulation for notice is of the essence of the contract is to enable 
the insurer to investigate the circumstances while the matter is yet fresh in the 
minds of all, and to make timely defense against any claim filed. 

The proof furnished in the instant case was sufficient for this purpose. In 
this connection, it may be said that the insured was not asked to submit to an 
examination by some other physician, and, further, that the existence of the dis- 
ability as shown at the trial is not questioned on this appeal. 

The judgmgnt must therefore be affirmed, and it is so ordered. 


LIFE & CASUALTY INS. CO. OF TENNESSEE v. McCREA. No. 4—4567. 
Supreme Court of Arkansas. March 29, 1937. 
103 Southwestern Reporter (2d) 929. 
1. SOUND HEALTH. 

In action on life policy defended on ground of insured’s ill health, whether 
insured had heart trouble at time of application for policy held for jury under 
expert testimony that exact time at which heart trouble began was mere matter of 
opinion. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

2. FRAUD. 

In action on life policy, evidence held conclusively to negative fraud or mis- 
representations by insured or beneficiary as to health of insured. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 
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3. SOUND HEALTH. 

In action on life policy which provided that insured must be in sound health 
when policy was delivered, refusal of requested instruction that verdict should be 
for defendant unless applicant was in. sound health at time of delivery, and sub- 
mitting instead special issue as to whether insured had heart trouble at time policy 
was issued held error, since court thereby restricted lack of sound health to heart 
trouble and made time of issuance rather than time of delivery the test of validity. 

(For other cases, see Insurance, Dec. Dig. § 669[2].) 

4. DELIVERY OF POLICY. roe 

Policy delivered by mail is “delivered” when it is deposited in mail, in an 
envelope which is stamped and addressed to insured at his proper post office or 
residence address. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 


Appeal from Circuit Court, Monroe County; W. J. Waggoner, Judge. 

Action on life policy by James D. McCrea, Sr., against Life & Casualty Insur- 
ance Company of Tennessee. From a judgment on a verdict for plaintiff, defend- 
ant appeals. 

Reversed and remanded. 

Moore, Gray, Burrow & Chowning, of Little Rock, for appellant. 

H. P. Smith, of Clarendon, for appellee. 

Menarry, Justice. 

On November 23, 1935, James McCrea, Jr., about 16 years of age, made 
application to the appellant for insurance, and thereafter the appellant issued a 
policy for $500, bearing date, December 2, 1935. The insured died on January 12, 
1936. Proof of death was made, and James D. McCrea, Sr., the beneficiary in the 
policy, requested payment, and the appellant denied liability. 

On March 19, 1936, this action was instituted by the appellee for judgment for 
$500, 12 per cent. damages, and a reasonable attorney’s fee. Appellant answered, 
denying that the policy was in force and effect at the time of the death of James 
McCrea, Jr., and pleaded as a defense, the following provisions of the policy: 

“A. Limitation of Insurance—Within two years from date of issuance of this 
policy, the liability of the company under same shall be limited, under the follow- 
ing conditions, to the return of the premium paid thereon: (1) If the insured 
before its date has been rejected for insurance by this or any other Company, 
Order or Association, or has been attended by a physician for any serious disease 
or complaint; or has had before its date any pulmonary disease or chronic 
bronchitis, or cancer, or disease of the heart, liver or kidneys; * * *” 

_ “B. Alterations, Waivers and Premiums.—This policy shall not take effect 
prior to the date of same, nor unless the first premium shall have been paid in 
cash, and the contract delivered and accepted during the lifetime and sound health 
of the insured. And if the insured is not in sound health at the time of the 
delivery of the policy it shalf be void, whether the condition of bad health had its 
origin prior or subsequent to the application for this policy, or was not known to 
the insured. Knowledge of the agent shall not be taken to be knowledge of the 
Company. * * *” 

The evidence introduced by appellee showed that at the time the application 
for the policy was made, the insured was apparently in good health, doing hard 
work, hauling heavy wood, and using a drag saw, and so far as appellee knew, or 
the other witgesses who were with the insured frequently, the insured appeared 
to be in good health. He had some trouble with his tonsils, and on November 9, 
1935, insured’s mother took him to Dr. Murphy. Dr. Murphy testified that he 
examined him and advised the insured and his mother that he had heart trouble, 
and that he prescribed for him for heart trouble. The two prescriptions, how- 
ever, were introduced, and there was nothing in them for the heart. The druggist 
was also introduced and he said that he did not fill any prescription for Dr. Mur- 
phy for heart trouble. 

[1] On December 12, 1935, Dr. Dalton examined insured. He testified that 
he examined James McCrea, Jr., and that at that time he had affected tonsils 
and a bad heart, and he prescribed for him. Both physicians testified that his 
tonsils should be removed, but that it should not be done until he had been treated, 
and until his condition improved. Dr. Dalton testified that it would take six or 
seven weeks to develop a heart trouble, and that it could not be done overnight. 
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He, however, said that that was a mere opinion, and there was no way to tell 
when the heart trouble began. It was a question of fact for the jury to determine 
this question. 

[2]- The appellant pleaded fraud and false representations, but the evidence 
shows conclusively that no fraud was committed or no false representations made. 
The agent who secured the application testified that McCrea was apparently in 
good health, and that at the time he took the application, he did not believe, and 
did not believe when he testified that either of the McCreas made any false state- 
ments. The evidencé shows that McCrea acted in good faith, the agent had solicited 
insurance a number of times, and finally the appellee dropped his insurance in 
another company and took policies in this company, not for himself, but for his 
children, and he still has two policies in this company. 

We therefore think that the only question in the case is whether the insured 
was in good health at the time the policy was delivered. Appellant requested the 
court to give the following instruction: “If you find from the evidence in this 
case that James D. McCrea Jr., was not in sound health at the time of the delivery 
of the policy involved in this suit, then your verdict will be for the defendant.” 


The court refused to give this instruction, but gave the following, over the 
objection of the appellant: “Gentlemen of the jury: I have written the words ‘yes’ 
and ‘no’ if you believe that the deceased was diseased with heart trouble before 
the policy was issued, you will answer that question ‘yes,’ and if you believe that 
he was not diseased with heart trouble at the time the policy was issued, then you 
will answer that question ‘no.’” 

There was a verdict and judgment for $500, together with attorney’s fee of 
$75 and 12 per cent. statutory penalty. This appeal is prosecuted to reverse this 
judgment. 

[3] The -court’s instruction authorized a recovery if the deceased did not have 
heart trouble at the time the policy was issued, and confined the issue to heart 
trouble alone. The instruction requested by the appellant stated that if McCrea 
was not in sound health at the time of the delivery of the policy the verdict would 
be for the defendant. It was error to give the instruction the court gave, and to 
refuse to give the instruction requested by appellant. 


Provision B of the policy above set out provides that the contract must be 
delivered and accepted when the insured is in sound health. It states: “and if the 
insured is not in sound health at the time of the delivery of the policy it shall be 
void.” Therefore, under the express terms of the policy provision, in order to be 
valid, the policy must have been delivered when insured was in sound health. 

This court recently said: “The provisions of the policy set out above clearly 
made the answers relating to the health of the insured warranties and not mere 
representations. They were in the nature of an absolute agreement and not state- 
ments of belief. This construction of the contract leaves only one question to be 
determined here, and that is whether the undisputed evidence reflects that the 
insured was in bad health when the application for the policy was made.” Spring- 
field Life Ins. Co. v. Slaughter, 183 Ark. 692, 38 S.W.(2d) 13. 


[4] The policy in the instant case expressly provides that the insured must be 
in sound health when the policy is delivered, and not when it is issued. A policy 
might be issued one day, and delivered on that day or on a different day. The 
record in this case does not show when the policy was delivered. The agent 
testified that it usually took about a week for the delivery of the policy after the 
application was sent in. The evidence in this case shows that the policy was 
delivered by mail. When a policy is delivered by mail it is said to be delivered 
when it is deposited in the mails, duly directed to the insured at his proper address, 
and with postage prepaid. If delivered by mail, it is essential that the envelope 
containing the policy shall be stamped and addressed to the insured to his proper 
post office or residence. 32 C.J.1127. 


This policy, of course, was actually received by the insured. The policy may 
or may not have been issued on the day that it bears date. It might have been 
deposited in the mails the same day it was issued, or at a later time; but it was 
necessary to submit the question of his sound health at the time of the delivery 
of the policy, and not at the time the policy was issued. 

For the error in giving the instruction which the court gave, and its refusal 
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to give the instruction requested by the appellant, above set out, the judgment is 
reversed and the cause remanded for a new trial. 
Smith and Butler, JJ., concur in judgment. 


UNITED ORDER OF GOOD SAMARITANS v. ACKER. No. 4-—4599. 
Supreme Court of Arkansas. April 12, 1937. 
103 Southwestern Reporter (2d) 936. 
1. INSURANCE. 


In suit to recover burial credit under benefit certificate of member alleged by 
defendant association to have been automatically suspended for failure to pay 
monthly dues for January prior to tenth day of the month as required by cer- 
tificate, evidence held to support trial court’s finding that dues for January and 
February were paid on February 7, and that member was not suspended, either 
on theory that acceptance of dues in February related back to January 1, or that 
automatic suspension during February expired by payment on February 7. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 

Appeal from Circuit Court, Pulaski County, Second Division; Richard M. 
Mann, Judge. 

Action by O. T. Acker against the United Order of Good Samaritans. From 
a judgment for plaintiff, defendant appeals. 

Affirmed. 

J. S. Abercrombie, of Little Rock, for appellant. 

Madrid B. Loftin and Joe B. Norbury, both of Little Rock, for appellee. 

GrirFin SmitH, Chief Justice. 


King David Acker, husband of appellee, died February 22, 1934. On Septem- 
ber 13, 1932, he became a member of Golden Sun Colony No. 248, United Order ot 
Good Samaritans. Valid certificates in the Order entitled members to a burial 
credit of $100 “as per law.” The contract contains this provision: “If your dues 
are not paid before the tenth of the month due, yon are automatically suspended, 
and should you pay up, neither the Local nor Supreme Colonies are liable to you 
or your beneficiary should sickness or death occur before the expiration of thirty 
days.” 

It is alleged by appellant that appellee’s intestate became automatically 
suspended prior to the time of his death because January dues were not paid 
until February 7. Appellee claims that all premiums were paid. and that the 
certificate was in full force. A jury was waived and the case was tried before 
the circuit judge, who found for the plaintiff. 

[1] Appellee testified that she paid all premiums on the certificate and that 
such payments were made to Jane Edwards, appellant’s financial secretary; 
that the dates of payments were marked on receipt card; that the card was a 
printed form on which each month of the year appeared in sequence, with 
designated space for entry of amount paid, date of payment, and to whom paid. 
The card used in 1933 was introduced in evidence, showing indorsements to and 
including December, followed in each instance by the initials “J. E.” There 
is this direction: “See that the Worthy Financial Secretary receipts you properly 
by putting the date of payment and his or her initials opposite the amount paid.” 
Appellee further testified that when she presented the 1933 card for credits, in 
1934, she paid for two months. 

_. Jane Edwards testified that the February dues were not paid, and that she 
did not make the entry on appellee’s card; that appellee made two payments at 
cne time; that January payment was not made, and that December payment 
was made in February. Ida Mar Boswell, secretary to the defendant, testified 
from a card record, showing that January dues were paid to her office on January 

On cross-examination she said that January payments were made on Feb- 
tuary 7, and that Jane Edwards was the collector. This testimony is in conflict 
with that of Jane Edwards. It is also in conflict with the regular indorsement 
or entry on the card, which shows that payment for December was apparently 
made December 10. Although appellant’s contract directs members to see that 
the dates of payments are indorsed on receipt card, the financial secretary, 
whose duty it was to make the entries, did not in all cases show such dates. 
Because of this failure, there is no properly authenticated receipt record to 
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compare with appellant's contentions that payments were not made in a timely 
nianner. 

If the December dues were paid, as shown by receipt card bearing the 
initials of appellant’s financial secretary, and if January and February dues were 
paid, then February payment was not delinquent on the 7th, for it could be 
received at any time before the tenth. Acceptance of dues for January, even 
though paid in February, would relate back to January 1. Therefore, when two 
payments were made on February 7, one credit was retroactive to January. 
This payment could have been made without forfeiture at any time before the 
10th, but if paid at all, the full month’s obligation would be discharged, and the 
suspension which automatically became effective on the 10th expired on February 
10. If appellee’s testimony is believed, payment for February was made on 
February 7, prior to expiration of suspension on February 10. There was testi- 
mony from which the trial court could have found upon either theory. 

[2] A second ground for reversal urged by appellant is that appellee did not 
give notice of the death of insured until an unauthorized undertaker had been 
employed to bury the deceased. Appellant’s Exhibit B is a copy of proclamation 
mailed to members on November 30, 1933. It provides that “in the event a 
member or a beneficiary sees fit to employ an undertaker not designated as 
herein provided, then the credit as outlined above does not apply and no liability 
shall attach against the Order.” Ida Mar Boswell testified that she mailed a copy 
of this proclamation to the home address of King David Acker, as shown by an 
office card. Appellee testified that she received all of her husband’s mail, and 
that no such proclamation reached him. She also said that on the day following 
her husband’s death she went to appellant’s office, where she was told that 
because the undertaker then holding Acker’s body would require $25 before 
releasing it, appellant “couldn’t do anything about it.” Appellee also testified 
that while discussing possession of the body she was told that the policy or 
certificate was in force. 

From this and other conflicting testimony, the trial court found for appellee. 
There was no error of law in so doing. 

Affirmed. 


SAWYER et al. v. SUNSET MUT. LIFE INS. CO. L. A. 16020. 
Supreme Court of California. March 26, 1937. 
66 Pacific Reporter (2d) 641. 
1. REINSURANCE. 

Under so-called reinsurance contract providing for assumption by reinsurer 
of outstanding policies of mutual association, reinsurer held liable jointly with 
mutual association on life policy to beneficiaries, since contract was more than 
mere contract of “reinsurance” under Code on which reinsurer would not be 
liable in that it was a contract for benefit of policyholders (Civ.Code, §§ 2646, 
2649). : By 

(For other cases, see Insurance, Dec. Dig. § 679.) 

2. CONSENT. 

_ Where reinsurer agreed to pay all mutual association’s outstanding policies, 
bringing of suit by beneficiaries of policyholder of mutual association against 
reinsurer was sufficient evidence of consent to agreement and law created privity 
necessary for maintenance of action. 


(For other cases, see Insurance, Dec. Dig. § 679.) 
3. CANCELLATION. 


Cancellation by mutual consent of respective insurers of so-called reinsurance 
contract by which reinsurer had agreed to pay all outstanding policies of mutual 
association, after death of insured, held not to preclude recovery by beneficiaries 
from reinsurer, since rights of beneficiaries became vested on death of insured. 

To “cancel” a contract means to abrogate so much of it as remains 
unperformed. It differs from “rescission,” which means to restore the 
parties to their former position. The one refers to the state of things at 
the time of the cancellation; the other to the state of things existing 
when the contract was made. 


(For other cases, see Insurance, Dec. Dig. § 681.) 
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4.NOTICE. | ; 

Reinsurer is bound by judgment against original insurer, even though 
reinsurer does not actively participate in defense of action against original 
insurer, provided reinsurer has notice of pendency of the action and is afforded 
an opportunity to defend and the defense is carried on without fraud or collusion 
by original insurer. 

(For other cases, see Insurance, Dec. Dig. § 686.) 

5. MEMBERSHIP. 


Reinsurer of mutual association which had notice of pendency of action by 
beneficiaries of insured against original insurer, but which refused to participate 
in defense, vield bound by determination in action against original insurer as to 
amount of liability and hence could not raise defense in action against it, that 
there were less than 3,000 members at time of insured’s death, and that the 
amount payable would be $1 for each member in good standing. 


(For other cases, see Insurance, Dec. Dig. § 686.) 


In Bank. 

Appeal from Superior Court, Los Angeles County; H. D. Burroughs, Judge. 

Action by Sally E. Sawyer and another against the Sunset Mutual Life 
Insurance Company, a corporation. Judgment for plaintiffs, and defendant 
appeals. 

Affirmed. 

Prior opinion, 59 P.(2d) 208. 

Sylvan Y. Allen and Allen & Hedberg, all of Los Angeles, for appellant. 

De Forrest Home, Eugene Kelly, and Lon A. Brooks, all of Los Angeles, for 
respondents. 

Curtis, Justice. 

A hearing was granted in this case after decision by the District Court of 
Appeal, Second Appellate District, Division One [59 P.(2d) 208], to consider 
more fully the contention of the respondents that the modification by the District 
Court of Appeal of the judgment of the trial court in favor of respondents by 
reducing said judgment from $3,032 to $903 was erroneous. We are satisfied that 
the contention of the respondents is correct and the judgment as rendered by 
the trial court should be affirmed. We are, however, in accord with the state- 
ment of the case by Mr. Justice White, pro tempore, in the opinion prepared 
by him, and are satisfied with the conclusions reached therein that under the facts 
therein set forth the respondents were entitled to recover against the appellant, 
and we, therefore, adopt that portion of the opinion affirming said right of 
respondents, as part of the opinion of this court. It is as follows: 

“Appeal by defendant, Sunset Mutual Life Insurance Company, from a judg- 
ment in favor of plaintiffs in the sum of $3,032 and costs. 

“Briefly, the facts are that on July 24, 1929, the Roosevelt Mutual Life Insur- 
ance Association, a California corporation, insured the life of one Mack Lewis 
Sawyer for $3,000. Respondents herein were the beneficiaries under this policy. 
On June 9, 1930, while said policy was in force, the Roosevelt association and 
appellant, Sunset Mutual Life Insurance Company, entered into a certain agree- 
ment, under the terms of which appellant insurance company assumed, accord- 
ing to their terms and conditions, the policies and certificates of membership 
of the Roosevelt company then outstanding, it being further provided that the 
Roosevelt company would transfer to appellant all defenses contained in the said 
policies or certificates. This agreement was approved by the insurance com- 
missioner of California on June 26, 1930. Under this agreement, the collection 
of assessments and payment of death losses were consolidated under one 
management. It was further provided in the contract that when death notices 
were received by the Roosevelt insurance company, the latter should forthwith 
submit them to the Sunset insurance company, and that proofs of loss were to 
be forwarded by the Roosevelt insurance company to the Sunset insurance 
company for the latter’s approval and adjustment, and when the amount to be 
paid was approved by the Sunset company the latter was to forward its check 
to the Roosevelt company for settlement with the beneficiary. Final settlement 
papers, properly signed, and surrendered policies or membership certificates, 
properly released, were to be furnished by the Roosevelt company to the Sunset 
company. Following the execution of the agreement, the two insurance com- 





374 The Insurance Law Journal, Vol. 89 {Aug., 1937 


panies moved into the same suite of offices, and the medical examiner for the 
Sunset company acted in a like capacity for both companies. It also appears 
that the president of the Sunset company was vice president of the Roosevelt 
company. The Roosevelt company forwarded to all its agents and some of its 
policy holding members a mimeographed copy of a letter signed by the Sunset 
company, in which it was stated that on and after June 26, 1930, all risks carried 
by the Roosevelt company were fully covered by the Sunset company. Some 
$800 was paid by the Roosevelt company to the Sunset company pursuant to the 
contract. 

“On September 29, 1930, and while this agreement between the two insurance 
companies was in effect, the insured, Mack Lewis Sawyer, died, and proofs of 
death were submitted to the Roosevelt company, with a claim for payment of 
the amount due under the policy. On January 7, 1931, the Roosevelt company 
disallowed the claim of respondents herein as beneficiaries under the policy for 
payment thereunder. 

“On January 31, 1931, the so-called reinsurance agreement was canceled by 
mutual consent of the Roosevelt and Sunset insurance companies. Shortly 
thereafter, the respondents herein, as beneficiaries under the policy, brought an 
action against the Roosevelt company, and on September 23, 1932, secured judg- 
ment for $3,000 and costs. This judgment became final and remains wholly 
unsatisfied. On November 7, 1934, respondents secured an assignment from the 
Roosevelt insurance company of all the latter’s rights to proceed against appellant 
under the reinsurance agreement; thereafter commencing the present action, 
which was tried before the court, sitting without a jury, resulting in a judgment 
in favor of respondents, from which this appeal is prosecuted by the Sunset 
company. 

“Appellant’s first attack upon the judgment is founded upon the claim that 
the so-called contract of reinsurance between appellant and the Roosevelt insur- 
ance company invested respondents with no right whatever to proceed against 
and compel payment by the appellant reinsurer; and in support of this conten- 
tion we are cited to section 2646 of the Civil Code, reading, ‘A contract of 
reinsurance is one by which an insurer procures a third person to insure him 
against loss or liability by reason of such original insurance,’ and section 2649 of 
the Civil Code, which provides, ‘The original insured has no interest in a 
contract of reinsurance.’ 

“The weight of authority in this state seems to be that if a reinsurer, by its 
contract of reinsurance, assumes all outstanding policies of the insured, it is 
hable directly to the beneficiaries. Grbavach v. Casualty Co. of America, 40 Cal. 
App. 376, 180 P. 835. It is argued, however, by appellant that the contract 
between the companies referred to and their subsequent action in carrying it 
out amount to nothing more than a naked contract of reinsurance under the 
Code; but we are of the opinion that the facts in this case show the contract 
in question to be much broader than a mere technical contract of reinsurance. 
In Arnold y. Lyman, 17 Mass. 400, 9 Am.Dec. 154, it is said: 

“*The promise being not to Hutchins expressly, but general in its form, the 
assent of the creditors made them parties to the promise; and this assent is 
sufficiently proved, as respects the plaintiffs, by their bringing an action upon 
the contract.’ 

“See, also, Morgan v. Overman S. M. Co., 37 Cal. 534; Flint v. Cadenasso, 64 
Cal. 83, 28 P. 62; Lockwood v. Canfield, 20 Cal. 126. 

“In the so-called contract of reinsurance before us we find the following 
covenant: “The Company agrees that the membership of the Association so rein- 
sured shall for the purpose of levying assessments be consolidated with its own 
assessment department and only such assessments levied as will enable the 
Company to pay all just claims in full according to the terms of the policies 
and/or certificates covered under the term of this contract.’ 


“Again, we find the appellant Sunset insurance company in its contract of 
reinsurance providing: ‘The Company assumes the policies and/or certificates of 
membership of the Association now outstanding according to their terms and 
conditions including days of grace and reinstatement and the Association trans- 
fers to the Company all defenses contained in policies and the applications 
therefor.’ 

“In addition to the foregoing, we find in the contract the following covenant: 
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‘It is agreed that an Assistant Secretary of the Company shall be elected as 
Assistant Secretary of the Association with authority to install systems and 
audit the accounts of the Association and make or supervise the making of all 
quarterly and annual statements to the Insurance Department and that the 
expense of such Assisstant Secretary be paid by the Company.’ 

“Further in its agreement the Roosevelt Association agreed at its own 
expense to prepare and mail mortuary assessment calls, and collect and receipt 
for assessments collected under such notices, but to deposit all such collections 
in a depositary designated by appellant. 

“The contract further provided that the Roosevelt insurance company must 
submit all notices of death of members forthwith on receipt of same to the 
appellant insurance company, and forward to beneficiaries blank proofs of loss 
on forms approved by the appellant; and, further, that when proofs of death 
were received, they were to be forwarded to the appellant company for its 
approval and adjustment. 

[1, 2] “The finding of the court that under the terms of the contract between 
the respective insurance companies appellant assumed all the outstanding policies 
of the Roosevelt Mutual Life Association, and agreed to adjust, pay, and settle 
all claims arising under said policies, including the policy of insurance sued on 
herein, is amply supported by the evidence. The holders of policies issued by 
the Roosevelt Mutual Life Association in this state could avail themselves of said 
promise and undertaking made for their benefit by the appellant Sunset insurance 
company; and as was said in Whitney v. American Insurance Co., 127 Cal. 464, 
470, 59 P. 897, the bringing of suit is sufficient evidence of assent on the part of 
respondents to said agreement and undertaking. Under the facts of this case, 
we are of the opinion that the law created the privity necessary for the main- 
tenance of the action. The Sunset Mutual Life Insurance Cqmpany was jointly 
liable with the Roosevelt Mutual Life Association on the policy. 

[3] “Appellant next urges that the cancellation of the so-called reinsurance 
agreement by mutual consent of the respective insurance companies on January 
31, 1931, extinguished, canceled, settled, and disposed of all rights which had 
accrued under the policy of insurance herein by reason of the death of the 
insured, whose demise occurred prior to the cancellation agreement. With this 
contention of appellant we cannot agree. The document by the terms of which 
the contractual relations existing between the two insurance companies were 
terminated is denominated ‘cancellation of contract,’ and in part reads as follows: 

“«* * * That a certain contract of reinsurance entered into between the two 
companies under date of June 9, 1930, be and hereby is cancelled by mutual 
agreement as of the date of January 31, 1931.’ 

“Appellant uses the words ‘cancellation’ and ‘rescission’ interchangeably and 
synonymously, and, we think, erroneously, because the word ‘canceled,’ applied 
to the agreement under the circumstances of the instant case, means no more 
than the doing away with an existing agreement ; but this does not, in our opinion, 
extinguish any obligations that accrued prior to the date of cancellation. Winton 
v. Spring, 18 Cal. 451. In Young v. Flickinger, 75 Cal.App. 171, 242 P. 516, 517, 
we find the following: 

“*To “cancel” a contract means to abrogate so much of it as remains unper- 
formed. It differs from “rescission,” which means to restore the parties to their 
former position. The one refers to the state of things at the time of the 
es the other to the state of things exisiting when the contract was 
made. 

“Upon the authority of this case, coupled with the statement contained in 
the cancellation agreement that the same became effective as of the date of 
January 31, 1931, we conclude that the cancellation served only to do away with 
the existing agreement as of the date mentioned; but such termination did not 
relieve appellant of obligations incurred to third parties, such as respondents 
herein, during the time the contract was in force. The contract in question 
being one between the two insurance companies for the benefit of third parties 
viz., policyholders, the makers thereof cannot cancel the same so as to extinguish 
the accrued rights of third parties without the assent of the latter. Gifford v 
Corrigan, 117 N.Y. 257, 22 N.E. 756, 6 L.R.A. 610, 15 Am.St.Rep. 508: Moore v. 
Baasch, 109 Wash. 568, 187 P. 388. When the insured Mack Lewis Sawyer died, 
September 29, 1930, respondents, as his beneficiaries, became thereby vested 
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with a right to recover jointly from the insurance companies, and the lower 
court was correct in holding that the subsequent cmneelladion of the contract 
between the insurance companies did not obliterate or destroy the vested right 
and claim theretofore created in respondents. 

“Concluding, as we do, that by reason of the so-called contract of reinsurance 
both the Roosevelt company and the Sunset company became jointly liable to 
respondents, we deem it unnecessary to discuss appellant’s claim that the assign- 
ment by the Roosevelt company to respondents subsequent to the cancellation 
agreement of the company’s rights under the reinsurance contract against the 
Sunset company, vested in respondents no right of action; for the reason that, 
in our opinion, respondents’ claim and appellant’s responsibility is not predicated 
upon the assignment, but springs from the contract entered into between the 
two insurance companies, which we hold to be a contract for the benefit of the 
policyholders of the Roosevelt Mutual Life Association.” 

(4, 5] With reference to the amount of liability to the beneficiaries under the 
policy of insurance, said policy provided: “If member is in good standing the 
Association hereby agrees to pay Sally E. Sawyer and George W. Sawyer (share 
and share alike) member’s wife and son (the beneficiary hereunder) the sum 
of Three Thousand ($3,000) Dollars in cash immediately upon receipt of due 
proof of death, of said member, * * * provided, however, that the said amount 
payable hereunder is conditioned that there be at least Three Thousand 
(3,000) members in good standing in the Association at the time of the death 
of said member, it being understood and agreed that should there be fewer 
than Three Thousand (3,000) members in the Association at the time of the 
death of said member, the amount payable hereunder shall be the sum of One 
($1.00) Dollar for each member all in good standing.” 

The appellant in its fifth separate and distinct defense to the complaint 
alleged that on the date of the death of said Mack Lewis Sawyer, to wit, Sep- 
tember 29, 1930, there were only 820 members of said Roosevelt Mutual Life 
Association in good standing, and that by the terms of said policy the total 
amount due thereunder to -plaintiffs, if anything, was the sum of $820 and no 
more. The trial court found that it was not true that at the time of the death 
of said Mack Lewis Sawyer there were only 820 members of said Roosevelt 
Mutual Life Association in good standing, and further found that the evidence 
on said issue was insufficient for the court to make a finding as to the exact 
number of members in good standing at said time. _ 

It is respondents’ contention that this defense could not be properly inter- 
posed in this action against the Sunset company by reason of the fact that the 
validity of the policy of insurance, and the amount to be recovered thereon, were 
in issue in the suit by respondents as plaintiffs against the Roosevelt company, 
wherein respondents secured a judgment in their favor for $3,000 and costs, and 
this adjudication is binding upon the Sunset company, which had been advised 
of the pendency of said action and had been afforded an opportunity to defend 
said action or to participate in the settlement thereof. More generally stated, 
it is respondents’ contention that where one person is responsible over to 
another to pay the latter’s obligation, either by law or contract, and he is notified 
of the pendency of a suit on that obligation against the latter and afforded a 
full opportunity to defend, but fails to do so, the judgment, if obtained without 
fraud or collusion, will be conclusive’ against him. 15 Cal.Jur. p. 203, § 226. 

We see no escape from the conclusion that the appellant herein is bound by 
the adjudication of the trial court in the suit against the Roosevelt Insurance 
Company as to the amount of liability under said policy of insurance. In Com- 
mercial Union Assurance Co. v. American Central Ins. Co., 68 Cal. 430, 9 P. 712, 
713, the court said with reference to the liability of a reinsurer for a risk insured 
against by the original insurer: “Any judgment rendered against it [the original 
insurer] in the action would have conclusively established its [the original insurer's] 
liability, and also the liability of the reinsurer upon its policy; for it is a well- 
settled rule that where one is bound to protect another from liability he is bound 
by the result of a litigation to which such other was a party, provided he had 
notice of the litigation and opportunity to control and manage it, the rule being 
subject to the qualification that the litigation must have been carried on without 
fraud or collusion, and conducted in a reasonable manner.” In the case of Merino 
v. Pacific Coast Borax Company, 124 Cal.App. 336, 12 P.(2d) 458, the court held 
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in an action by an employer, who had been held liable in workmen’s compensation 
proceedings for compensation to an injured employee, against the Borax company 
which was responsible for the accident resulting in the injury to the employee, 
that the award made by the Industrial Accident Commission against the employer 
was binding upon the Borax company as a measure of its liability for damages 
and as such was res adjudicata. It is not necessary for a reinsurer to actively 
participate in the defense of the action, provided it is proved that the reinsurer 
has notice of the pendency of the action and is afforded an opportunity to defend, 
and the defense is carried on without fraud or collusion by the original insurer. 
15 Cal.Jur. p. 203, § 206. No suggestion has been made herein that the original 
insurer, the Roosevelt Mutual Life Insurance Company, did not defend said 
action to the best of its ability, and the trial court found upon ample evidence that 
the Sunset Mutual Life Insurance had notice of the pendency of the action but 
refused to participate. It follows that the issue with reference to the number of 
members in good standing in the Roosevelt company at the time of the death of 
said Mack Lewis Sawyer—whether it be 820 members as pleaded in the answer, 
or 903 members as subsequently determined by the District Court of Appeal upon 
the evidence presented in the record, was not available to the appellant as a 
defense in this action against the Sunset company, instituted to fix the fact of 
the liability of the Sunset company by virtue of its contract with the Roosevelt 
company, because the amount of said liability upon the policy herein involved, 
had already been conclusively determined in the suit against the Roosevelt 
company. 

16] The attempted appeals from the verdict and from the order denying the 
motion for a new trial are dismissed, as no appeals lie therefrom. 

The judgment is affirmed. 

We concur: Waste, C. J.; Langdon, J.; Shenk, J.; Edmonds, J.; Seawell, J.; 
Thompson, 7 


DENTON v. PRUDENTIAL INS. CO. OF AMERICA. No. 13977. 
Supreme Court of Colorado. April 12, 1937. 
67 Pacific Reporter (2d) 77. 
1. CONSTRUCTION. 


Insurance contracts are to be construed most strongly against insurer and 
liberally construed in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. CONSTRUCTION. 

Court, in construing insurance policy, may not substitute entirely different 
contract from that which the parties entered into. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. TOTAL DISABILITY. 

Insured may not be regarded as “totally disabled” as of a time when, although 
sick, diseased, injured, or otherwise afflicted, he continues to do his ordinary 
work or is regularly performing his usual and customary duties. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

4. TOTAL DISABILITY. 

Insured employee, who continued his usual work as collector between date of 
occurrence allegedly resulting in total disabilty and date of his discharge when 
insurer’s liability as to his condition terminated, at substantially same compensation, 
was not “totally and permanently disabled,” within disabilty clause of group policy, 
justifying judgment of nonsuit. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

5. EVIDENCE. 

_ In insured employee’s action on total disability clause of group policy for 
disability allegedly existing at time of discharge for alleged shortage in accounts, 
evidence that insured employee was not short in his accounts held properly 
excluded, since not proper on question of total and permanent disability. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

In Department. 

Error to District Court, City and County of Denver; Otto Bock, Judge. 
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Action by Benjamin H. Denton against the Prudental Insurance Company of 
America. To review a judgment dismissing the action, plaintiff brings error. 

Affirmed. 

John F. Mueller, of Denver for plaintiff in error. 

Benedict and Phelps of Denver for defendant in error. 

BAKKE, Justice. 

This was an action brought by the plaintiff in error, plaintiff below, against 
the defendant in error, insurance company, defendant below, upon the total dis- 
ability clause of a group policy contract of insurance carried by the plaintiff's 
employer and was based on a heart condition which allegedly caused him to be 
totally and permanently disabled within the meaning of the contract. The parties 
hereinafter will be designated as plaintiff and the insurance company. At the close 
of the plaintiff’s case in the court below, the insurance company filed a motion for 
a nonsuit which was granted and the action dismissed. Motion for new trial was 
denied and plaintiff assigns error based chiefly on the sustaining by the trial court 
of the motion for a nonsuit and the exclusion of certain testimony. 

The facts were substantially as follows: The plaintiff had for some time been 
employed as a collector for the insurance company, working on a salary and 
commissions. On the 30th of April, 1933, while playing baseball at a Sunday 
School picnic, he suffered a heart attack and fainted. He returned to work on 
the following day but did not feel well, so only worked until Wednesday, May 3d, 
when he laid off for the remainder of that week and all of the following week 
to rest. He returned to work on May 16th, but found he was weak and that he 
got short of breath. On several occasions he had fainting spells and it was fre- 
quently necessary for him to sit down and rest during his work. 

His territory covered quite a large section in North Denver and he usually 
made about three hundred calls a week. Following his illness the company took 
some of his territory away and some of his associates helped him with minor parts 
of his work, but he continued working with no decrease in compensation until 
he was discharged for an alleged shortage in his accounts on February 9, 1935. 
He admitted that he did nearly all of the collecting required by the company. 

At the trial his counsel offered to show that plaintiff was not short in his 
accounts, which offer was denied, and he did not offer any evidence to show that 
he was dismisesd on account of his physical condition. 

Plaintiff filed this action on May 22, 1935, several months after his discharge 
and about two years after the beginning of the alleged total disability. There is 
no question but what the insurance company’s liability as to his condition ter- 
minated on February 9, 1935, the date of his discharge, unless the plainti: could 
establish toal and permanent disability within the meaning of the contract prior 
to that date. 


Since the only important question am this case is whether the trial court was 
justified in granting a nonsuit, it will be unnecessary to consider the plaintiff's 
individual assignments of error. The provision in the policy relating to total and 
permanent disability is as follows: 

“Total and Permanent Disability. If the said employee, while less than sixty 
vears of age, and while the insurance on the life of said employee under said 
Policy is in full force and effect, shall become totally and permanently disabled or 
physically or mentally incapacitated to such an extent that he or she by reason 
of such disability or incapacity is rendered wholly, continuously and permanently 
unable to perform any work for any kind of compensation of financial value dur- 
ing the remainder of his or her lifetime, said amount of insurance will be paid 
to said employee either in one sum six months after the Company has received 
due proof of such disability or incapacity, or in monthly installments during five 
years, the first installment to be payable immediately upon receipt by the Company 
of due proof of such disability or incapacity; in accordance with the provisions 
of said Policy. The disability benefits will be granted subject to cessation, in accord- 
ance with the provisions of the Policy, should such disability or incapacity prove 
to be temporary and not permanent. The entire and irrecoverable loss of the 
sight of both eyes, or of the use of both hands, or of both feet, or of one hand 
and one foot, will be considered total and permanent disability or incapacity within 
the meaning of the provisions of said Policy.” 

Was the plaintiff totally and permanently disabled between April 30, 1933, and. 
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February 9, 1935? Evidently the trial court thought not, and we think the evidence 
justified its conclusion. It is true that there have been no recent cases in Colorado 
on this precise question, particularly in view of the phraseology of the later 
insurance contracts; but we have had some expressions indicating what the rule 
ought to be. For instance, the Court of Appeals held that total disability does not 
mean absolute helplessness, and it is enough to meet the requirements of the insur- 
ance contract if the insured is entirely incapacitated for work or business. The 
fact that he may be able to go to his physician’s office for treatment does not 
contradict the fact of his total disability. Mutual Benefit Ass’n v. Nancarrow, 18 
Colo.App. 274, 71 P. 423. In this case recovery was allowed. Nor does the fact 
that a man may be able to travel unattended and give some attention to his business 
deprive him of recovery in cases of this kind. United States Casualty Co. v. 
Hanson, 20 Colo.App. 393, 79 P. 176. 

[1, 2] In none of the cases cited by counsel for plaintiff have the courts gone 
as far as we are asked to go in this case. We agree with the rule that contracts 
of insurance are to be construed most strongly against the company and liberally 
construed in favor of the insured, but all the courts agree that they may not sub- 
stitute an entirely different contract from that which the parties have entered into. 

[3, 4] A review of the cases on this question as set forth in 98 A.L.R., a? 
page 797, indicates that the rule is that the insured may not be regarded as totally 
disabled as of a time when, although sick, diseased, injured, or otherwise afflicted, 
he continues to do his ordinary work, or is regularly performing his usual and 
customary duties. There is no question but what this rule is determinative of 
this case. The plaintiff admits continuing his usual work at substantially the same 
compensation up until the time of his discharge. 

In a recent Utah case the Supreme Court of that state held that disability to 
engage in any occupation and perform any work for compensation or profit con- 
templates that the compensation for profit to be received from the occupation 
engaged in, or work done, shall in a fair sense be remunerative, and not merely 
nominally so. Colovos v. Home Life Insurance Co., 83 Utah, 401, 28 P.(2d) 607. 
We subscribe to this theory, and when applied to the plaintiff here it is clear to 
us that he was not totally and permanently disabled within the meaning of the 
contract. 

On the question of the propriety of the nonsuit we feel a recent Washington 
case is persuasive where the plaintiff was trying to recover against an insurance 
company on the ground that he was totally and permanently disabled. The tes- 
timony in that case was to the effect that the insured had been able to perform 
most of the duties of his profession. Yet the trial court permitted the case to 
go to the jury which allowed recovery. On appeal the Supreme Court of Wash- 
ington said: “The jury did not find, and in the face of respondent’s admissions 
and his evidence could not have found, that he was totally and permanently 
disabled.” The judgment was reversed and the case dismissed. Richards v. 
Metropolitan Life Ins. Co., 184 Wash. 595, 55 P.(2d) 1067, 1071, and Goodstein 
v. Silver Plume Mines Co., 79 Colo. 269, 245 P. 714. 

[5] Our conclusion, therefcre, is that the trial court committed no error in 
excluding certain testimony which was not proper on the question of total and 
permanent disability, and, on the evidence before it, the jury would not have been 
justified under the law in rendering a verdict in any amount for the plaintiff. 

Judgment affirmed. 

Burke, C. J., and Hilliard, J., concur. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES v. 
HEMENOVER et al. No. 13772. 
Supreme Court of Colorado. March 29, 1937. 
Rehearing Denied April 19, 1937. 
67 Pacific Reporter (2d) 80. 

3. CONSTRUCTION. 
_ Language in provisions of life policies providing for double indemnity in event 
of death from purely accidental means is to be given its ordinary and popular 
meaning, and ambiguities and uncertainties are to be resolved against insurer. 


(For other cases, see Insurance, Dec. Dig. § 146[1, 3].) 
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4. POISON. 

Word “poison” in provision in life policy that death from accident, within 
double indemnity clause, means death resulting from purely accidental means, but 
does not include death resulting from or caused directly or indirectly by taking of 
any poison, held required to be construed by court, and interpreted in its commonly 
accepted meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

5. ACCIDENTAL DEATH. 

Insured’s accidental death caused by taking overdose of luminal for nerves or 
sleeplessness resulted from purely “accidental means” within double indemnity 
clause, and not from taking “poison” within provision excluding death from poison 
from clause, since “poison” means a substance which in small doses will destroy 
life, and luminal, when properly used, is a medicine, valuable in treatment of ner- 
vousness. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

In Department. 

Error to District Court, Larimer County; Frederic W. Clark, Judge. 

Suit by Edgar E. Hemenover and another against the Equitable Life Assur- 
ance Society of the United States. To review a judgment for plaintiffs, defendant 
brings error. 

Affirmed. 

Percy A. Robinson and Carl C. Hearnsberger, both of Denver, and Fred W. 
Stover, of Fort Collins, for plaintiff in error. 

Mortimer Stone and Alden T. Hill, both of Fort Collins, for defendants in 
error. 

Burke, Chief Justice. 

These parties are hereinafter referred to as follows: Plaintiff in error as the 
company, Edgar E. Hemenover as Edgar, Roy E. Cook as Cook, Harriett F. 
Hemenover as Harriett, and one Ruby A. Howell, deceased, as Mrs. Howell. At 
the time of the trial of this cause Edgar was twenty-five years of age and Harriett 
seventeen, They were the only children of Mrs. Howell. Cook and Edgar were 
guardians of the estate of Harriett. 

Mrs. Howell carried a $5,000 life policy in the company. Her children were 
the beneficiaries. A double indemnity clause increased this sum to $10,000 in 
case of accidental death. Payments were to be made in monthly installments of 
$50 to each beneficiary. Mrs. Howell died December 31, 1932. The company 
admitted liability for $5,000 only and had made specified monthly payments up to 
August 22, 1934, when the complaint herein was filed. Defendants in error brought 
this suit for a declaratory judgment establishing the applicability of the double 
indemnity clause on the ground of death by accident. The company defended 
on the theory of no accident. The cause was tried to the court and an advisory 
jury, and judgment entered for defendants in error. To review that judgment the 
company prosecutes this writ. 


There are twenty assignments of error. Several of these are such as we have 
repeatedly held no assignments, and others are not argued. Such are not further 
noticed. The remainder may be grouped as follows: 1. This was not a proper case 
for a declaratory judgment. 2. This was not a jury case, but, if it were, erroneous 
instructions were given and correct instructions refused. 3. The judgment is 
unsupported by the evidence. In addition to the foregoing, there are assignments 
based upon the overruling of demurrers, motions for nonsuit, directed verdict, and 
judgment notwithstanding the verdict. We think what we hereinafter say under 
“3” renders special discussion of these unnecessary. 

The death of Mrs. Howell was admittedly due to an overdose of lumina! 
taken for “nerves,” or sleeplessness, and admittedly accidental. Nine instructic's 
were given the jury and ten refused. Error is assigned as to each. The only 
matter submitted was the single interrogatory, “Do you find luminal to be a 
poison, as defined in the instructions herein, and under the testimony as given in 
this cause?” The answer was, “No.” This answer “the court does hereby approve 
and adopt.” 


[1] 1. Our Declaratory Judgments Act is chapter 98, p. 268, Laws 1923. Por- 
tions thereof relating to this controversy read: “Any person interested under a 





Life] Equit. Life Assur. Soc. of the U. S. v. Hemenover et al. 381 


* * * written contract * * * may have determined any question of construction 
* * * arising under the * * * contract * * * and obtain a declaration of rights 
* * * thereunder.” Here we have a contract, persons interested, and a question 
of construction. The complaint does not specifically allege that “a controversy has 
arisen concerning the construction of the policy,” but the existence of such a 
controversy clearly appears from the complaint and is admitted by both demurrer 
and answer. Counsel for the company cite and rely upon Gabriel v. Board of 
Regents, 83 Colo. 582, 267 P. 407. We do not consider it in point.. From that 
complaint it affirmatively appeared that no controversy had in fact arisen. We 
think a further examination of authorities cited would be profitless. This appears 
to us clearly a case contemplated by the statute. 


{2] 2. If this was not a jury case the company has no cause of complanit. 
The court treated the jury as merely advisory. Findings and judgment depend in 
no measure upon the verdict. Hence whether the instructions were correct or 
incorrect is immaterial. 

[3-5] 3. The policy provided for the increase to $10,000 “in the event of the 
insured’s death from accident, as defined in the double indemnity provision on the 
third page hereof.” Said policy contains the following: “Death from accident 
means death resulting solely from bodily injuries caused directly, exclusively and 
independently of all other causes by external, violent and purely accidental means, 
* * * but does not include death resulting from or caused directly or indirectely 
by the taking of any poison.” It is contended (a) that, though accidental, death 
was not from accidental means; (b) that death resulted from taking poison. 

a. The fine distinction between “accidental death” and “death from acci- 
dental means” would certainly never occur to an ordinary policy holder. Stated 
in another way, this distinction is between accidental means and accidental result. 
The company relies primarily upon Landress v. Phoenix M. L. Ins. Co., 291 
U.S. 491, 54 S.Ct. 461, 463, 78 L.Ed. 934, 90 A.L.R. 1382. That was a sunstroke 
case in which the court held the means natural though the result was acidental, 
hence “accidental death” not covered by the policy. Other similar cases cited 
are Caldwell v. Travelers’ Ins. Co., 305 Mo. 619, 267 S.W. 907, 39 A.L.R. 56, a 
case of death from a hernia operation; Order of United Commercial Trav. of 
A. v. Shane (C.C.A.) 64 F.(2d) 55; and Mehaffey v. Provident Life & Acc. Ins. 
Co., 205 N.C. 701, 172 S.E. 331, a case of taking some poisonous substance inten- 
tionally, but without knowledge of its nature. 


_In the Landress Case, supra, Mr. Justice Cardozo, in an able dissenting 
opinion says: “The attempted distinction between accidental results and acci- 
dental means will plunge this branch of the law into a Serbonian Bog.” 
Whatever kind of bog that is, we concur. We concur also in his statement that 
“The principle that should govern the interpretation of the policy in suit was 
stated with clarity and precision by Sanborn, J.,” in Western Commercial Trav- 
elers’ Ass’n v. Smith (C.C.A) 85 F. 401, 405, 40 L.R.A. 653. Other authorities 
to the same effect are: 1 C.J. § 73, p. 427; 7 A.L.R. p. 1141, note IV; 17 ALL.R., 
annotation, p. 1197; Provident Life & Acc. Ins. Co. v. Gren, 172 Okl. 591, 46 
P.(2d) 372; Brown v. Continental Cas. Co., 161 La. 229, 108 So. 464, 45 A.L.R. 
1521; Taylor v. New York Life Ins. Co., 176 Minn. 171, 222 N.W. 912, 60 
A.L.R. 959. While perhaps not strictly in point yet in reason supporting the 
foregoing are: Lampkin v. Travelers’ Ins. Co., 11 Colo.App. 249, 52 P. 1040; 
Preferred Acc. Ins. Co. v. Fielding, 35 Colo. 19, 83 P. 1013, 9 Ann.Cas. 916; 
Bickes v. Travelers‘ Ins. Co., 87 Colo. 297, 287 P. 859. Respectable authority 
thus appears on both sides of this question. We align this court with the views 
of Judge Sanborn and Justice Cardozo. Any other conclusion seems to us a 
departure from our own decisions and a violation of the well-settled rules that 
such language in such contracts is to be given its ordinary and popular mean- 
ing, and that “ambiguities and uncertainties are to be resolved against the 
company.” 


b. Luminal, when properly used, is a medicine, valuable in the treatment of 
nervousness, etc., but taken in overdoses is a poison and lethal. On this the 
witnesses are in accord. As to whether, taken in overdoses, it was properly 
regarded as a poison, there is a marked conflict. It appears, however, that in 
testifying to such popular view, some who said “no peison” were referring 
only to ordinary, or medicinal doses, and some who said “poison” were referring 
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only to overdoses. Counsel for the company contend that the word, as used in 
the policy, must be construed by the court. We agree. 

But here again we are confronted by a marked conflict in the authorities. 
Notable among those supporting the position of the company are: Riley v. 
Inter-State B. M. A. Ass’n, 184 Iowa, 1124, 169 N. W. 448, 2 A.L.R. 57, and cases 
therein cited; Pixley v. Illinois Commercial Men’s Ass’n, 195 Ill.App. 135. If 
there is a popular interpretation, a commonly accepted meaning, of the word 
“poison,” such is the interpretation which here must be given it. United States 
Mut. Acc. Ass’n v. Newman, 84 Va. 52, 3 S.E. 805. That there is such is certain, 
and that it means a substance which, in small does, will destroy life, seems 
equally certain. Thus it is used in common speech and thus it is defined in Ency- 
clopedia Britannica, Taylor on Poisons (2d Ed.) p. 1, and Witthaus & Becker, 
Medical Jurisprudence (2d Ed.) vol. 4, p. 53, each of which distinguishes between 
the uses of the term and limits the popular use as to quantity. We find the same 
distinction in the construction of the word in an insurance policy in the Newman 
Case, supra, and again where it was sought to cover death by inhaling monoxide 
gas by the exception, Kingsley v. American Cent. Life Ins. Co., 259 Mich. 53, 242 
N.W. 836. And finally the same distinction has been made by this court. 
Dougherty v. People, 1 Colo. 514, 519. 

We are hence driven to the conclusion that the “poison” exception in the policy 
before us should not be extended to cover luminal as here taken. 

Those unfamiliar with the record may note the failure herein to consider the 
words “external” and and “violent” as qualifying “accidental,” in the quoted por- 
tion of the policy. These are touched upon in the briefs. before us only by the 
following, from the answer: “No issue is involved as to death being by external 
and violent means.” We interpret the silence of counsel for the company as 
acquiescence therein. 

One further matter, not vital to a determination of any question presented, 
but constituting a blot on this record, forces iself upon our attention. 

Next to the prescriptions of physicians, accuracy is nowhere so imperative as 
in contracts, statutes, and legal proceedings. It is correspondingly discouraging 
to find dragged into these the ingenious inventions of scriveners to confuse and 
befuddle. The latest and lustiest of these pests is the literary fraction “and/or,” 
which appears at least fifty times in the record before us. The resulting confusion 
is emphasized by the fact that three of these are in demurrers, three in assign- 
ments, and one in a tendered instruction. We have not found one attributable to 
counsel for defendants in error. Whatever defense might be made for it else- 
where it becomes, in demurrer or assignment, a mere “weasel” phrase, and cer- 
tainly jurors could not be expected to interpret it. Mr. John W. Davis calls this 
a “pollution of the English language.” Mr. George W. Wickersham refers to it 
as a “barbarism,” “one of the worst examples of ‘journalese,’ ” and says “Its use 
in pleadings and court proceedings and in legislative acts is utterly unjustified.” 
Numerous appellate courts have been called upon to deal with it and have generally 
spoken of it with disrespect. Mr. Justice Fowler, speaking for the Supreme Court 
of Wisconsin, has dubbed it a “nameless thing, that Janus-faced verbal monstrosity, 
neither word nor phrase.” Employers’ Mutual Liability Ins. Co. v. Tollefsen, 219 
Wis. 343, 263 N.W. 376, 377. We do not quote further from the foregoing because 
of the caustic criticism of counsel which follows, and we expressly disclaim a 
present purpose to so criticize. We wish simply to suggest the uselessness and 
absurdity of “and/or” and express the hope that this is its last appearance in this 
tribunal. 

The judgment is affirmed. 

Hilliard and Bakke, JJ., concur. 


INTERNATIONAL SERVICE UNION CO. v. ESPINOZA. No. 13981. 
Supreme Court of Colorado. April 12, 1937. 


67 Pacific Reporter (2d) 497. 
4. CONSTRUCTION. 


Policy of insurance must be construed most strongly against company which 
wrote it. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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5. EXCEPTION. 

Provisions in family policy for exclusion of sons or daughters who marry and 
cancellation by notice of company if parents separate he/d not to bar recovery for 
death of originally covered child who left home to take training to become a nun, 
where parents had not separated, and child had not married. 

(For other cases, see Insurance, Dec. Dig. § 585{1].) 

6. CONSTRUCTION. 

In action on family policy for death of member in which insurer alleged 
deceased fell in an excepted class, court held without authority to add further 
exceptions which company would be presumed to have specified if intending to 
rely on them. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

In Department. ; 

Error to District Court, Conejos County; John I. Palmer, Judge. 

Action by Vincenta Espinoza against the International Service Union Company. 
To review judgment for plaintiff, the defendant brings error. 

Affirmed. 

John E. Fitzpatrick, of Denver, for plaintiff in error. 

J. H. Thomas, of Antonito, for defendant in error. 

3uRKE, Chief Justice. 

Plaintiff in error is hereinafter referred to as the company, defendant in error 
as Mrs. Espinoza, her husband as Espinoza, and their deceased daughter, Stella 
Espinoza, as Stella. 

Espinoza had a contract with the company in which his wife was beneficiary. 
She claims that thereunder the company became indebted to her in the sum of 
$300 on the death of Stella. It refused to pay and this suit followed. Trial was 
to the court without a jury and Mrs. Espinoza had judgment. To review that 
judgment, this writ is prosecuted. 

The company is described as one not for profit. For all purposes of this 
review, it may be regarded as an insurance company and the contract in question 
as a policy. The complaint set out application and contract and alleged death and 
refusal to pay. A demurrer for want of facts was withdrawn but repeated in the 
answer which alleged that the contract covered only members of the Espinoza 
family and that Stella was not such. New matter was denied by replication. On 
the trial it was stipulated that the complaint stated a cause of action and the truth 
of its allegations were admitted. 

[1-3] Five errors are assigned. The first goes to the admission of certain 
testimony of Espinoza and is disposed of by the rule that, if improper, the court 
is presumed to have disregarded it. The second goes to the overruling of the 
demurrer and was expressly waived. The third and fourth we have repeatedly 
held bad. The fifth goes to the order dispensing with the motion for a new trial, 
from which no possible prejudice appears. No objection was made to the order 
and the assignment is not argued. Thus the writ can properly be, and perhaps 
should be, so disposed of. But since the merits are argued we elect to note them. 

_ [4-6] The contract in question was a family policy, giving the name and date 
of birth of each member insured. Of these Stella was one. It recites that it 
“includes all members of the immediate family named herein.” It makes but two 
exceptions. Sons or daughters who marry are automatically excluded. If hus- 
band and wife separate, the company reserves the right, “by sending them written 
notice” to cancel as to any or all members. The parents did not separate, no attempt 
to cancel was made, and Stella did not marry. It was admitted that she had left 
home and entered upon a course of training or probation preparatory to becoming 
a Carmelite nun. Hence it is said that she was not a member of the family. 
Under a well-established rule, the policy must be construed most strongly against 
the company which wrote it. Sons and daughters who go from home and support 
themselves are not excluded unless they marry. If the parents separated and two 
homes were established and the children divided, the contract continued in force 
as to all unless the company elected otherwise and gave due notice. We must 
assume that if the company intended to rely upon further exceptions they would 
be specified. In their absence, we cannot insert them. The company’s contention 
is without merit. 
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The judgment is affirmed. 
Knous, and Holland, JJ., concur. 


NEW ENGLAND MUT. LIFE INS. CO. v. HUCKINS. 
Supreme Court of Florida. March 24, 1937. 
Rehearing Denied April 22, 1937. 
173 Southern Reporter 696. 
7. INCAPACITY. 

“Incapacity” of insured, as used in policy providing for disability payments 
if insured became incapacitated, meant being wholly and permanently unable to do 
substantially all of material acts that were usually required to be performed in 
occupation in which insured was engaged or in which he might engage within con- 
templation of policy in substantially the usual manner. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

8. CONSTRUCTION. 

Provisions of insurance policy must be considered in light of intent of parties 
under intendments of law that policy shall afford protection when it can legally 
and fairly do so. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

9. EVIDENCE OF DISABILITY. 

Evidence held sufficient to show that insured, while not helpless, was _per- 
manently incapacitated by accidental gunshot wound from doing work on farm that 
he formerly did, and that because of the major permanent injury and consequent 
ailments and continuous pains, he was physically incapacitated to such an extent 
as to be wholly and permanently unable to engage in any occupation or profession 
or to perform any work for compensation, gain, or profit within policy providing 
for disability payments. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Certiorari to Circuit Court, Duval County; Miles W. Lewis, Judge. 

Action by Alden D. Huckins against the New England Mutual Life Insurance 
Company. Judgment of the civil court of record for the plaintiff which was 
rendered upon a directed verdict, was affirmed by the circuit court on appeal, and 
the defendant brings certiorari. 

Writ of certiorari quashed. 

Knight, Adair, Cooper & Osborne, H. P. Adair, and J. Henson Markham, all 
of Jacksonville, for petitioner. 

Fred B. Noble and S. S. Blondheim, both of Jacksonville, for respondent. 

WuiTtFiELp, Presiding Justice. sp ; ; 

In an action brought by Alden D. Huckins in the civil court of record for 
Duval county, Fla., against the New England Nutual Life Insurance Company, to 
recover $100 disability insurance payments for two months under an_ insurance 
policy agreeing to make such payments upon due proofs of the disability being 
made, the policy contains the following: : . 

“If the insured * * * becomes physically or mentally incapacitated to such an 
extent as to be wholly and permanently unable to engage in any occupation or 
profession or to. perform any work for compensation, gain or profit; * * * and 
after such disability has existed for ninety days, shall furnish due proof thereof 
to the Company, at its Home Office, the Company will waive the payment of any 
premium thereafter due upon this Policy during the continuance of such disability. 
Upon acceptance of such proof, and during the continuance of such disability, the 
Company will also pay to the Insured, An Income of Fifty Dollars a Month. 

The declaration contains the following: 

“That during the life of said policy, on to-wit, October 16th A. D. 1931, the 
plaintiff was injured and, as a result thereof, became physically incapacitated to 
such an extent as to be wholly and permanently unable to engage in any occupation 
or profession, or to perform any work for compensation, gain or profit, which 
said disability existed for ninety (90) days and existed continuously from said 
date up to and including the date of the filing of this suit, whereby the defendant 
was rendered liable under the terms and conditions of said insurance contract to 
pay the plaintiff the sum of Fifty Dollars ($50.00) per month; ** *.” 

Pleas of the defendant in effect aver that the plaintiff was not during the 
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dates or at the times stated in the declaration physically incapacitated to such an 
extent as to be wholly and permanently unable to engage in any occupation or pro- 
fession or to perform any work for compensation, gain, or profit. 

At the close of the plaintiff’s testimony, the defendant moved for a directed 
verdict in its favor. 

“The court: * * * 

“I think there is sufficient testimony to take the case to the jury on the question 
of the plaintiff being totally and permanently disabled. I don’t think there is any 
indication so far that he has recovered so as to bring the case within that clause 
of the policy; and I shall deny the motion and note the exception of the defendant. 
** * 

“Thereupon the defendant; by its attorney, announced that it rested its case 
and renewed its motion for a directed verdict at the conclusion of all the testimony. 

“Thereupon the Court made its order on the defendant’s motion for a directed 
verdict renewed at the conclusion of all the testimony and denied said motion, and 
exception to which ruling of the Court” was taken. 

“Thereupon plaintiff by his attorneys, moved the Court for a directed verdict, 
** * upon the following separate and several grounds: 

“(1) That it affirmatively appears from the evidence that the plaintiff is per- 
manently disabled so as to entitle him to the monthly’ payment provided for by the 
contract of the insurance sued upon. 

“(2) That it affirmatively appears from the evidence that the plaintiff is dis- 
abled to such an extent as to be wholly and permanently unable to engage in any 
occupation or profession, or to perform any work for compensation, gain or profit, 
which he knows how to do, or from a consideration of his education, experience, 
age and natural ability, he is able to do. 


“(3) On the ground that it affirmatively appears from the plaintiff's evidence 
that he is disabled to such an extent as to be wholly and permanently unable to 
substantially engage in any occupation or profession, or to perform any work for 
compensation, gain or profit which he knows how to do, or from a consideration 
of his education, experience, age and natural ability, he is able to do. 

“(4) On the ground that it affirmatively appears from the plaintiff's evidence 
that the plaintiff before attaining the age of sixty-five years, and while the policy of 
insurance sued upon remained in full force and effect, became physically incapaci- 
tated to such an extent as to be wholly and permanently unable to engage in any 
occupation or profession, or to perform any work for compensation, gain or profit. 

“And thereupon the Court announced that it would direct a verdict for the 
plaintiff and note exception of the defendant.” 


A motion for new trial was denied and judgment for the plaintiff was rendered 
upon the verdict directed by the court. The judgment was on appeal affirmed by 
the circuit court. A writ of certiorari was issued by this court. 

The evidence for the plaintiff was in accordance with the declaration and did 
not tend to prove the defense or to negative the case made by the plaintiff’s plead- 
ings and evidence. The defendant offered no evidence. 

If the evidence adduced for the plaintiff, being consistent, uncontradicted, and 
unimpeached, is legally sufficient to sustain a verdict for the plaintiff, then the 
action of the trial court in directing a verdict for the plaintiff, instead of sub- 
mitting the cause to the jury and granting a new trial if the jury had found for 
the defendant, is not such a departure from the essential requirements of the law 
as to require this court to quash on certiorari the judgment that was rendered on 
the directed verdict and affirmed by the circuit court. The circuit court had, on 
the appeal taken to it, authority to review the evidence and to adjudicate its pro- 
bative force, as the circuit court presumably did in affirming the judgment rendered 
by the civil court of record upon an express consideration of the evidence as 
adduced. See section 4637 (2918), C.G.L. 

Chapter 2096, Acts 1877, contains the following: 

“Upon the trial of all common law and criminal cases in the several Circuit 
Courts of this State, it shall be the duty of the Judge presiding on such trial to 
charge the jury only upon the law of the case; that is, upon some point or points 
of law or exceptions to evidence arising in the trial of said cause.” 

This provision in an amended form became the first paragraph of section 1088 
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of the Revised Statutes of 1892. The following new matter was enacted as a 
separate paragraph of sectino 1088, Revised Statutes of 1892: 

“Tf, conduan upon the conclusion of the argument of counsel in any civil 
case after all the evidence shall have been submitted, it be apparent to the judge of 
the circuit court, or county court, that no evidence has been submitted upon which 
the jury could lawfully find a verdict for one party, the judge may direct the jury 
to find a verdict for the opposite party.” 

The above-mentioned two paragraphs of section 1088, Revised Statutes of 
1892, became section 1496 (1088) of the General Statutes of 1906. 

Chapter 6220, Acts 1911, amended section 1496 of the General Statutes of 1906 
so as to read: 

“Section 1496. Duty of Judge to Charge Jury.—Upon the trial of all cases at 
law in the several courts of this State, the Judge presiding on such trial shall 
charge the jury only upon the law of the case; that is upon some point or points 
of law arising in the trial of said cause. If, however, after all the evidence shall 
have been submitted on behalf of the plaintiff in any civil case, it be apparent to 
the Judge of the Circuit Court, County Court or Court of Record that no evidence 
has been submitted upon which the jury could lawfully find a verdict for the plain- 
tiff, the Judge may then direct the jury to find a verdict for the defendant; and 
if, after all the evidence of all the parties shall have been submitted, it be apparent 
to the Judge of the Circuit Court or County Court or Court af Record that no 
sufficient evidence has been submitted upon which the jury could legally find a 
verdict for one party, the Judge may direct the jury to find a verdict for the oppo- 
site party.” 

The last-quoted provision became section 2696 (1496) of the Revised General 
Statutes of 1920. 

Chapter 9364, Acts 1923, amended section 2696 (1496) of the Revised General 
Statutes of 1920 so as to read: 

“2696. (1496) Judge to Charge Jury on Law Case: Direction of Verdict— 
Upon the trial of all cases at law in the several courts of this State, the judge 
presiding on such trial shall charge the jury only upon some point or points of law 
arising in the trial of said cause. If, however, after all the evidence shall have 
been submitted on behalf of the plaintiff in any civil case, or upon behalf of the 
State in any criminal case, it be apparent to the Judge of the Circuit Court, Crim- 
inal Court, County Court of Record that no evidence has been submitted upon 
which the jury could lawfully find a verdict for the plaintiff in such civil case, or 
a verdict against the defendant in any criminal case, the judge shall upon motion 
of the defendant direct the jury to find a verdict for the defendant; and if, after 
all the evidence of the parties shall have been submitted, it be apparent to the 
judge of the Circuit Court or County Court or Court of Record that no sufficient 
evidence has been submitted upon which the jury could legally find a verdict for 
one party, the judge may direct the jury to find a verdict of the opposite party, 
provided, that no verdict shall ever be directed for the State in any criminal case.” 

Chapter 10163, Acts 1925, amended the act of 1923 so as to make its provisions 
also’ applicable to civil courts of record. 

_ _ The act of 1925 is now section 4363 (2696), C.G.L., which contains the follow- 
ing: 

“Upon the trial of all cases at law in the several courts of this State, the judge 
presiding on such trial shall charge the jury only upon the law of the case; that 
is, upon some point or points of law arising in the trial of said cause. If, however, 
after all the evidence shall have been submitted on behalf of the plaintiff in any 
civil case, or upon behalf of the State in any criminal case, it be apparent to the 
judge of the circuit court, criminal court, county court, or civil court of record 
that no evidence has been submitted upon which the jury could lawfully find a 
verdict for the plaintiff in such civil case, or a verdict against the defendant in any 


criminal case, the judge shall upon motion of the defendant direct the jury to 
find a verdict for the defendant.” 


[1-3] Under the statute, when appropriate issues are duly made for trial by 
jury upon sufficient pleadings, and the evidence properly adduced under the issues 
as made is conflicting, and different inferences may reasonably be drawn from such 
evidence leading to opposing conclusions or determinations, the court should not 
direct a verdict for either party, but should submit the cause to the jury with 
appropriate instructions. Rogers Co. v. Meinhardt, 37 Fla. 480, 19 So. 878; Florida 
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Cent. & P. R. Co. v. Williams, 37 Fla. 406, 20 So. 558. But where the evidence 
considered as an entirety fails to prove the plaintiff’s case under the issues as duly 
made, the court may direct a verdict for the defendant. Bruner v. Hart, 59 Fila. 
171, 51 So. 593; Gravette v. Turner, 77 Fla. 311, 81 So. 476. And where the evi- 
dence fully makes out the plaintiff’s case, and there is no evidence to contradict 
or rebut it, a peremptory charge for a verdict in the plaintiff's favor is proper. 
Tedder v. Fraleigh-Lines-Smith Co., 55 Fla. 496, 46 So. 419; Investment Co. v. 
Trueman, 63 Fla. 184, 57 So. 663; Bland v. Fidelity Trust Co., 71 Fla. 499, 71 So. 
630, L.R.A.1916F, 209; Standard Accident Ins. Co. v. Commercial Bank & Trust 
Co., 93 Fla. 903, 112 So. 615; Bolles v. Carson, 73 Fla. 504, text 512, 74 So. 509; 
Berryhill-Cromartie Co. v. Manitowoc Shipbuilding & Dry Dock Co., 66 Fila. 
170, 63 So. 720; Gordon v. Lowe, 64 Fla. 81, 59 So. 861; McGill v. Dartist, 69 
Fla. 587, 68 So. 755; Greenblatt v. Bissell Dry Goods Co., 85 Fla. 83, 95 So. 302; 
Ocala Iron Works v. Crosby, 61 Fla. 369, 54 So. 815; American Mercantile Co. v. 
Circular Advertising Co., 71 Fla. 522, 71 So. 607. See, also, Hendrick v. Lindsay, 
93 U.S. 143, 23 L.Ed. 855; Small Co. v. Lamborn & Co., 267 U.S. 248, 45 S.Ct. 
300, 69 L.Ed. 597. 

In Atlantic Coast Line Ry. Co. v. Webb, 112 Fla. 449, 150 So. 741, contributory 
negligence of the plaintiff’s decedent appeared from the testimony for the plaintiff 
executrix, and the directed verdict for the plaintiff was error because of its con- 
nection with erroneous instructions affecting liability of the defendant railroad 
Company under the statutes of the state, though the plaintiff’s decedent was also 
negligent. 

In Jones v. General Accident, Fire & Life Assur. Corporation, 103 Fla. 787, 137 
So. 889, there was conflicting evidence which made a directed verdict for the 
defendant improper. Gunn v. City of Jacksonville, 67 Fla. 40, 64 So. 435. 

[4-6] The ultimate question to be determined is whether the action of the 
civil court of record in directing a verdict for the plaintiff violated the essential 
requirements of the law so as to require this court on certiorari to quash the 
judgment for the plaintiff rendered by the trial court on the directed verdict and 
affirmed by the circuit court on appeal to that court. There being no attack upon 
the pleadings, the sufficiency of the evidence to justify a verdict for the plaintiff 
is to be determined. 

“In determining whether error was committed in directing a verdict, due con- 
sideration should be given to the organic right of trial by jury. Otherwise fund- 
amental principles may be subordinated to procedure or convenience.” Anderson 
y. Southern Cotton Oil Co., 73 Fla. 432, text 435, 74 So. 975, 976, L.R.A.1917E, 715. 

“A party in moving for a directed verdict admits, not only the facts stated in 
the evidence adduced, but also admits every conclusion favorable to the adverse 
party that a jury might fairly and reasonably infer from the evidence.” Gunn 
y. City of Jacksonville, 67 Fla. 40, 64 So. 435, 436. 

“A motion by each party for a directed verdict, without more, does not waive 
a jury and authorize the court to decide a controverted question of fact, as a mat- 
ter of law, or render a general verdict on the facts, as a matter of law, where 
otherwise the case would be for the jury.” Catlett v. Chestnut, 107 Fla. 498, text 
510, 146 So. 241, 246, 91 A.L.R. 212. 

[7, 8] As used in the insurance policy here sued on, the words, “if the insured 
* * * becomes physically or mentally incapacitated to such an extent as to be 
wholly and permanently unable to engage in any occupation or profession or to 
perform any work for compensation, gain or profit,” do not in legal contemplation 
mean a state of helplessness or of inability or incapacity to do any part whatever 
of an occupation or profession, or to perform any work whatever for compen- 
sation, gain, or profit; but the incapacity contemplated means incapacity or inability 
to the extent of being wholly and permanently unable to do substantially all of the 
material acts that are usually required to be performed in the occupation or pro- 
fession or work in which the insured is engaged or in which he may engage within 
the contemplation of the particular insurance policy, in substantially the customary 
or usual manner. Each case must be determined upon a just consideration of the 
pertinent facts and the provisions of the particular insurance policy, the latter 

ing considered in the light of the intent of the parties under the intendments of 
the law that the insurance policy shall afford the protection when it can legally and 
fairly be done. 


[9] The plaintiff is a farmer. This is shown by the application for the insur- 
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ance policy. He had a high school education. Before his injury he did much of 
his farm work himself. He was healthy and active before the injury, and was 
forty-three years old at the trial. 

The injury to plaintiff was caused by an accidental gunshot wound. A small 
caliber bullet entered the right side of the right thigh, crossed the abdomen, and 
entered the left thigh, injuring the blood vessels of the left thigh so that “there is 
not any chance of that leg healing so that he can have anywhere near a normal 
use of it.” “It is a permanent disability.” “He is not able to do the normal work 
of a farmer.” And as testified by a physician who attended the plaintiff after his 
injury: “There is very definite damage to the femoral nerve. To the lower part 
of the leg it is almost a complete loss of the femoral nerve, because of the foot 
drop and the atrophy now, the smallness of the leg.” He can perform some ser- 
vice about the farm in giving directions to others and in light manual assistance 
that does not require the active use of his left leg, which is permanently injured 
and makes plaintiff incapacitated for ordinary farm work. 

The testimony indicates that the plaintiff is not helpless, but that he is per- 
manently incapacitated from doing the work on the farm that he formerly did, 
and that because of the major permanent injury and consequent ailments and con- 
tinuous pains, he is physically incapacitated to such an extent as to be wholly and 
permanently unable to engage in any occupation or profession, or to perform any 
work for compensation, gain, or profit, within the meaning of the policy contract. 
See Equitable Life Assurance Society of United States v. Wiggins, 115 Fla. 136, 
155 So. 327; Equitable Life Assurance Society of United States v. McKeithan, 119 
Fla. 486, 160A So. 883. See, also Hagman y. Equitable Life Assurance Society, 214 
Ky. 56, 282 S.W. 1112: John Hancock Mut. L. Ins. Co. v. Cave, 240 Ky. 56, 40 
S.W.(2d) 1004, 79 A.L.R. 848. : 

In the later case of Davis v. New England Mutual Life Insurance Co. of 
Boston, Mass., 263 Ky. 568, 92 S.W.(2d) 822, the difference in the essential facts 
genet a different result. See, also, United States v. Jones (C.C.A.) 73 F.(2d) 
376. 

[10] As the evidence clearly sustains a verdict for the plaintiff and as such 
verdict has been approved by the appellate court in affirming the judgment, the 
fact that the verdict was directed by the trial court does not require this court on 
certiorari to quash the judgment, when the defendant offered no evidence and the 
evidence adduced by the plaintiff is consistent with the allegations of the declar- 
ation, does not tend to prove the asserted defense, and is ample to support the 
verdict that has been the sanction of the trial court and of the circuit court on 
appeal. 

Writ of certiorari quashed. 

Ellis, C. J., and Terrell, Brown, Buford, and Davis, JJ., concur. 

Brown, Justice (concurring). 

If this case were before us on direct appeal from the trial court, I would be 
inclined to hold that the case should have been submitted to the jury under the 
principles laid down in the cases cited in the foregoing opinion, and also in the 
case of Gravette v. Turner, 77 Fla. 311, 81 So. 476. However, the question is a 
close one on this evidence, and I hardly think we would be justified in quashing 
the judgment of the circuit court, which in this instance was the appellate court. 


JEFFERSON STANDARD LIFE INS. CO. v. FENDLEY. No. 25872. 
Court of Appeals of Georgia, Division No, 2. Feb. 27, 1937. 
Rehearing Denied April 3, 1937. 

190 Southwestern Reporter (2d) 806. 

1. MISREPRESENTATION. enh ae 

Where insured falsely answered questions material to risk in application tor 
life policy, to which policy application was attached and of which it formed part, 
beneficiary could not recover on policy, notwithstanding false answers were made 
in good faith. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

2. CANCER. 

Life insured’s statement in application that she was treated for nervousness, 
recovered, and lost no time from work by reason of treatments for cancer 0 
womb, precluded beneficiary’s recovery on policy, notwithstanding insured tol 
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soliciting agents that they could find out truth from her physician, who was also 
insurer's physician, in view of policy provision that only officers had power to 
modify contract by accepting information not contained in application, rule 
against predicating waiver on agent’s constructive knowledge, and insurer’s right 
to rely on insured’s statements. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

3. MISREPRESENTATION. 

Life insured’s representation in application that she was treated for nervous- 
ness and lost no time from work, whereas she lost time from work by reason of 
treatments for cancer of womb, constituted material misrepresentation precluding 
beneficiary’s recovery on policy, notwithstanding insured did not die of cancer 
of womb. 


(For other cases, see Insurance, Dec. Dig. § 292.) 


Syllabus by the Court. 

1. Where an insured falsely answered questions material to the risk assumed 
by a life insurance company, in her application for a policy of insurance to 
which the application was attached and of which it formed a part, there could be 
no recovery on the policy by the beneficiary even if the false answers were 
made in good faith. Sovereign Camp, Woodmen of the World y. Batchelor, 52 
Ga.App. 262, 183 S.E. 131, and cit. 

2. Where a policy of insurance, accepted by the insured, contained a provision 
that “no agent or other person, except the president, a vice-president, the secre- 
tary or an assistant secretary of the cdmpany, has power on behalf of the 
company to make, modify, or discharge this or any contract of insurance, * * * 
or by accepting any representation or information not contained in the written 
application for this policy,” and where the insured gave answers to questions in 
the application which was attached to and formed a part of the policy, as follows: 
“7(a) Have you had any disease or injuries, or have you received any medical 
or surgical advice or attention within the past ten years. If so, give details. Yes. 
Disease or injury. Nervousness. Date, year, month: 1932. Duration. Four 
weeks. Results. Recovery. Medical Attendant. Dr. Geo. Traylor. * * * 7(c) 
How much time have you lost from work during the past two years by reason of 
illness? Cause of Illness. No. * * * 10. Are you sound mentally and physically 
and free from any infirmity or deformity? Yes,” the fact that the insured told 
agents of the insurer, other than those authorized to receive additional informa- 
tion, that they could find out all they wanted to know about her treatment and 
condition from her physician, who was also the insurer’s physician, would not 
bind the insurer, in view of the particular provision of this policy. The policy 
discussed in Metropolitan Life Insurance Co. v. Hale, 177 Ga. 632, 170 S. E. 875, 
contained no such provision as is contained in the policy in this case. 

3. The evidence conclusively shows that the misrepresentations were false 
and material to the risk; and since they amounted to untrue representations, and 
not mere concealment of facts, it is immaterial that they may have been made in 
good faith. The court erred in not granting a new trial. . 

Errors from Superior Court, Richmond County; A. L. Franklin, Judge. 

_ Suit by J. E. Fendley against the Jefferson Standard Life Insurance Company. 
Judgment for plaintiff, defendant’s motion for a new trial was overruled, and 
defendant brings error. 

Reversed. 

Transferred from the Supreme Court in 182 Ga. 661, 186 S.E. 722. 

Bryan, Middlebrooks & Carter, of Atlanta, and Hull, Barrett & Willingham, 
of Augusta, for plaintiff in error. 

Isaac S. Peebles, Jr.. and Nathan Jolles, both of Augusta, for defendant in 
error. 

FeLton, Judge. 

This was a suit on a life insurance policy. The insurance company sought to 
defeat a recovery, on the ground that material misrepresentations affecting the 
tisk were made in the application for the policy. 

[1] The court charged the jury, in effect, that if false answers were made to 
the questions in the application for insurance, before they would avoid the policy 
and preclude a recovery they would have to be fraudulently made as well as 
material to the risk. Such a charge was error. The application was a part of the 
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policy, and the answers to the questions being untrue and not amounting to a 
mere concealment of facts, and being material ‘to the risk, a fraudulent intent on 
the part of the insured was not necessary for the avoidance of the policy. The 
undisputed evidence showed that the insured knew she had been treated for 
womb trouble. Yet she stated to the two agents who took her application that 
she had been treated for nervousness and had recovered. She knew that she 
had lost considerable time from her work. Yet she answered that she had lost 
none. The evidence shows that she lost time from work by reason of having 
been treated for cancer of the womb and had collected disability insurance for 
the time she lost. True answers to these questions would unquestionably have 
led to a discovery by the insurance company of the trouble she had had and the 
evidence shows she would not have been accepted as a risk. 

[2] The beneficiary contended that the insured told the agents who solicited 
the insurance that she had been treated for nervousness and that if they wanted 
to know the truth as to her condition they could find out from her physician who 
was also the physician of the insurance company (but not authorized under the 
policy to accept the information), and that in the absence of an inquiry the 
company waived the truth such an inquiry would have revealed. Waiver in such 
cases cannot be predicated upon constructive knowledge of an agent. Wiley v. 
Rome Insurance Co., 12 Ga.App. 186, 76 S.E. 1067; Penn Mutual Life Insurance 
Co. v. Blount, 165 Ga. 193, 140 S.E. 496. It may be observed further that the 
insurance company had a right to rely on insured’s statement that she was treated 
for nervousness and had been cured. They might reasonably have waived an 
investigation under these answers and yet insisted on a sifting examination if 
they had known she had had womb trouble and had lost time from work on 
account thereof. 

[3] The beneficiary further contends that the misrepresentations were not 
material to the risk because the insured did not die of the disease with reference 
to which it is contended the false answers were made. This question has been 
settled contrary to this contention in this state and it is needless to dwell upon it. 
Lee v. Metropolitan Life Insurance Co., 158 Ga. 517, 123 S.E. 737. 

The court erred in not granting a new trial. This ruling makes it unneces- 
sary to pass upon other assignments of error not covered by this opinion. 

Judgment reversed. 

Stephens, P. J., and Sutton, J., concur. 


GOBLE v. NEW WORLD LIFE INS. CO. No. 6345. 
Supreme Court of Idaho. March 26, 1937. 
67 Pacific Reporter (2d) 280. 
3. DISABILITY, TOTAL. 

To constitute disability rendering insured “permanently, continuously and 
wholly prevented from pursuing any and all gainful occupations” within language 
of premium waiver clause of life policy, it is not necessary that insured be abso- 
lutelv helpless or entirely unable to earn money, if substantially all avenues of 
gainful employment are substantially closed to him. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

4. DISABILITY, TOTAL. 

Incurable diabetes, rendering farmer unable to live without constant and 
increasing use of insulin and even with help of insulin capable of no farm work 
except lighter tasks and exhausted by them, held sufficient disability to require 
waiver of life policy premiums under clause in policy providing for such waiver 
if insured becomes “permanently, continuously, and wholly prevented from pursu- 
ing anv and all gainful occupations.” 

(For other cases, see Insurance, Dec. Dig. § 362.) 


Appeal from District Court, Canyon County; John C. Rice, Judge. 

Action by Harvey T. Goble to enjoin the New World Life Insurance Com- 
pany from canceling an insurance policy issued by it to plaintiff. From a judg- 
ment of the district court for plaintiff, defendant appeals. 

Affirmed. 

Walter Griffiths, of Caldwell, for appellant. 

Geo. H. Van de Steeg and Frank Estabrook, both of Nampa, for respondent. 

Morcan, Chief Justice. 
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This is an appeal from a judgment and decree perpetually enjoining appellant 
from terminating, or canceling, a policy issued by it to respondent insuring his life; 
adjudging said policy to be in full force and effect and requiring appellant to 
issue and forward to respondent its receipt for the premium thereon falling due 
December 26, 1933, and for all subsequent premiums, as they become due, during 
the remainder of his life without payment therefor. Appellant questions the 
sufficiency of the facts alleged in the complaint to constitute a cause of action, 
or to entitle respondent to the relief prayed for, or any relief; also the sufficiency 
of the evidence to sustain the judgment, or to warrant granting an injunction. 

After a statement of the corporate existence of appellant and of its authoriza- 
tion to transact business in Idaho, the complaint contains an allegation that it 
executed and delivered to respondent a life insurance policy wherein it agreed 
to pay, on his death, the sum of $5,000, together with $80.00 for each annual 
premium paid thereon and with accumulations thereof. It is further alleged the 
policy provides, among other things, that: “If the insured shall before attaining 
age sixty, and prior to default in payment of any premium, be so disabled by 
bodily injuries or disease as to become permanently, continuously and wholly 
prevented from pursuing any and all gainful occupations, the Company, on sat- 
isfactory proof of such disability, will, by forwarding official premium receipt, 
waive payment of each subsequent premium as it becomes due under this policy 
during the continuance of such disability and the guaranteed loan and surrender 
values shall increase in the same manner as if such premium were paid by the 
insured. Should the insured recover so as to be able to engage in any gainful 
occupation, the premiums thereafter falling due shall be paid by the insured in 
conformity with the contract.” 

It is further alleged in the complaint that respondent (at the time of the 
commencement of the action) was fifty-four years old and had complied with all 
the terms, conditions and provisions of the policy to be by him performed, includ- 
ing that for the payment of premiums. It also contains this allegation: 

“That the plaintiff is now and has been for more than a year last past so 
disabled by disease, towit: diabetes, as to become, permanently, continuously and 
wholly prevented from pursuing any and all gainful occupations, except by the 
constant and increasing use of a drug, known as insulin, the plaintiff is able to 
perform some of the lighter duties of farming, which is the only occupation for 
which the plaintiff is fitted by training and education or which he could pursue 
were he not afflicted with the disease aforesaid.” 

It is further alleged that, prior to the commencement of the action, respondent 
made proof to appellant, in writing, of his physical condition and made claim for 
the disability benefit provided for in the policy, above quoted, with respect to 
the waiver of payment of premiums and the issuance of receipts therefor, but that 
aid claim had been by appellant rejected and refused. Also, that appellant had 
threatened to and would, unless restrained by order of court, terminate and cancel 
the policy if payment of premiums thereon were not made, and that respondent 
had no plain, speedy or adequate remedy at law. ; 

Appellant contends the facts set forth in the complaint are insufficient to show 
respondent is entitled to an injunction restraining it from canceling the policy, in 
that, if the policy should be wrongfully canceled, a plain, speedy and adequate 
remedv at law, i. e., an action for damages for its cancellation, is available to him. 

[1] In Idaho the use of injunction is governed by statute. “I.C.A. § 6-401, 
provides: “An injunction is a writ or order requiring a person to refrain from a 
particular act. * * * ” Section 6-402 contains this provision: 

“An injunction may be granted in the following cases: 

“1. When it appears by the complaint that the plaintiff is entitled to the relief 
demanded, and such relief or any part thereof, consists in restraining the comis- 
sion or continuance of the act complained of, either for a limited period or 
perpetually.” 

In Staples v. Rossi, 7 Idahoo, 618, 626, 65 P. 67, 69, referring to our statute with 
respect to injunction, this court said: “This statute modifies the old rules of chan- 
cery in regard to the issuance of injunctions. It says nothing whatever about the 
lack of an adequate remedy. We are therefore of the opinion that the authorities 
cited by the appellants to the effect that, if an adequate remedy exists in behalf of 
the plaintiffs, said injunction should be refused, have no application whatever to 
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the case at bar, under the statute cited.” See, also, Meyer v. First National Bank 
10 Idaho, 175, 77 P. 334; Price v. Grice, 10 Idaho, 443, 79 P. 387; Nielson v 
Peterson, 37 Idaho, 171, 215 P. 836. 

[2] Even if we had no statute prescribing the use of injunctions and if a 
plain, speedy and adequate remedy at law, available to a plaintiff, would prevent the 
use of that writ in his behalf, the facts stated in the complaint are sufficient to 
justify its issuance. The complaint shows appellant threatened to and would 
cancel the policy, unless enjoined, if the premiums were not paid. Respondent, 
if denied the right to injunctive relief, would be faced with the necessity of paying 
the premiums or would be exposed to the hazard of having his poliicy canceled 
for his failure to do so. If he should elect to withhold payment of premiums, 
suffer cancellation of his policy and sue for damage for its wrongful termination, 
and should fail to prove sufficient disability to invoke the provision of the policy 
excusing him from payment, his insurance would be lost, which is a sufficient haz- 
ard to render that remedy inadequate. ; 

Appellant contends the allegation in the complaint, of respondent’s physical 
disability, is not sufficient to entitle him to be relieved from the payment of 
premiums; that he was not therein alleged to be, to quote from the policy, “so 
disabled by bodily injuries or disease as to become permanently, continuously and 
wholly prevented from pursuing any and all gainful occupations.” 

It is true, it is alleged in the complaint that, by the constant and increasing 
use of insulin, respondent was able to perform some of the lighter duties of farm- 
ing, and the question is whether his ability to do so, aided by the use of the drug 
defeats his right to have his policy of insurance continued in force without the 
payment of premiums. 

[3] The courts, generally, hold that in order to secure the benefits provided 
for in policies of insurance by reason of the degree of disability meant by the 
use of such language as is here employed, it is not necessary for the insured to 
be absolutely helpless, or entirely unable to do anything worthy of compensation, 
or from which gain might be derived. If he is so disabled that substantially all 
the avenues of gainful employment are reasonably closed to him his condition is 
within the meaning of the covenant. Many cases so holding will be found assem- 
bled in the annotation to Prudential Ins. Co. v. South (Ga.) 98 A.L.R. 781, 789. 
The order overruling the demurrer was not erroneous. 


The only controversy as to the sufficiency of the evidence relates to the degree 
of disability. Appellant contends the proof fails to establish respondent was 
disabled to an extent which prevented him from pursuing any and all gainful 
occupations, within the meaning of the provision in the policy entitling him to have 
the insurance carried in force without payment of premiums. 


The policy was issued December 26, 1919. The evidence shows, without 
conflict, respondent was taken sick in 1925; that he employed a physician who 
advised him he had diabetes and treated him for it; that in March, 1926, he 
consulted another physician who advised him he had diabetes and put him in a 
hospital and on a diet; that after he left the hospital the doctor told him he could 
not do heavy work and should continue on the diet prescribed; that he did not 
follow the doctor’s advice, strictly, because he found the diet was insufficient to 
keep up his strength; that he had to return to the hospital where he was again 
placed on a strict diet; that the diet did not result in improvement and, pursuant 
to the doctor’s instruction, he began the use of insulin and has used it, in increas- 
ing quantities, ever since; that his ability to perform manual labor, the only 
employment he is qualified to undertake, decreased until at the time he made 
demand for exemption from payment of premiums he was unable to discharge any 
of the duties of farming, other than the lighter tasks, such as driving a mowing 
machine or rake, which exhausted him completely, and was unable to do any work 
whatever, or even live, without the use of insulin. 


The physician who had respondent under observation at the time of the trial 
and who had treated him for a considerable length of time prior thereto, testified 
he found him getting weaker all the time because he was trying to work more 
than he should; that he had advised him to quit the farm because he was not 
physically able to do the work; that, “as he would attempt to work on the farm, 
do too much work, he would not be able to control his insulin and he would get 
worse physically and he would get weaker. He uses more insulin than he did in 
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1930 and he is not getting any better. He is gradually getting worse.” The doctor 
further testified: 

“Q. In your opinion would common prudence, common care and prudence 
require that the plaintiff, with due regard to his own physical well being and 
the prolongation of his life, quit work entirely? 

“A. Yes, sir, that is the thing to do. 

“Q. In your opinion, Doctor, is a man in the condition of Mr. Goble, in which 
you found Mr. Goble at the time you examined him in 1930, is he totally disabled? 

“A, Yes, sir. * 

He further testified respondent’s disability is continuous and his disease is 
incurable. 

In Prudential Life Ins. Co. v. South, 179 Ga. 653, 177 S.E. 499, 501, 98 A.L.R. 
781, heretofore cited, it is said: “In cases of this character, the policy should be 
construed liberally to effectuate the general purpose of the contract, which is to 
indemnify the insured for the loss of time by reason of incapacity to perform 
his usual work or carry on his usual business by reason of a happening covered 
by the policy.” That statement is in line with the doctrine followed by courts, 
generally, in like cases. 

[4] The purpose of the covenant here under consideration is to insure respond- 
ent his policy will not be canceled for failure to pay premiums in the event of his 
practical disability to pursue all gainful occupations. The fact that he could, by 
the use of insulin, and further damage to his health and by endangering his life, 
perform some of the lighter duties of his employment, does not defeat his right 
to the protection appellant had, for a valuable consideration, contracted to provide 
him. Couch on Insurance, § 1670. 

The evidence is sufficient to sustain the judgment and decree, which are 
afirmed. Costs are awarded to respondent. 

Holden, Budge, and Givens, JJ., concur. 

Ailshie, J., deeming himself disqualified, did not sit at the hearing nor partici- 
pate in the decision. 


In re SCHRIVER’S ESTATE. 
SCHRIVER v. OAK PARK TRUST & SAVINGS BANK. Gen. No. 39348. 

Appellate Court of Illinois. First Division. First District. April 5, 1937. 

7 Northeastern Reporter (2d) 611. 
2. VESTED INTEREST. 

Interest of beneficiary in life policy vested on death of insured, where no 
right was reserved in policy to change beneficiary, and where there had been no 
assignment of policy. 

(For other cases, see Insurance, Dec. Dig. § 586.) 


Appeal from Circuit Court, Cook County; Daniel P. Trude, Judge. 

Proceeding in the matter of the estate of Peter A. Schriver, deceased, wherein 
Helen D. Schriver, widow, opposed by the Oak Park Trust & Savings Bank, 
executor of the last will and testament of Peter A. Schriver, filed a claim which 
was disallowed by the probate court. From a judgment of the Circuit Court 
allowing the claim, the executor appeals. 

Affirmed. 

Michael M. Newman and Joseph F. Kula, both of Chicago, for appellant. 

Teed, Kammermann & Johnson, Hugh E. Johnson, and Clarence Kammer- 
mann, all of Chicago, for appellee. 

McSurety, Justice. 

‘Helen D. Schriver, widow of Peter A. Schriver, deceased, filed her claim 
against his estate in the. probate court, which was disallowed; she appealed to 
the circuit court where the claim was allowed for $3,966.73, and defendant, the 
executor, appeals. 

The claim arises out of litigation between Helen D. Schriver and her husband. 
September 20, 1927, she filed her suit for separate maintenance, charging that 
her husband deserted her January 10, 1927; he was ordered to pay her $125 a 
month for temporary support and maintenance; this order was complied with 
for a time but thereafter default was made, and on March 12, 1934, an order was 
entered finding that he was $$3,596.84 in arrears and judgment was entered in 
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her favor for this amount; by July, 1934, he was in arrears in the amount of 
$3,966.73, which is the amount of her claim filed in the probate court. 

Twelve days before the separate maintenance bill was filed Schriver created 
an irrevocable trust in the principal sum of $65,000 with himself as sole beneficiary 
of the income, which provided that no part of this trust fund should ever go to 
his wife Helen. 

In the spring of 1934 claimant learned that her husband had in his possession 
a policy of life insurance in the John Hancock Company in which she was named 
as beneficiary. 

Both parties, through their respective attorneys, entered into negotiations for 
the settlement of their differences; it was agreed, substantially, that if Peter 
Schriver would turn over this policy to claimant she would accept it in full 
payment of all claims against him for support or maintenance and alimony, past 
and future, and would file an amended and supplemental bill of complaint asking 
for a divorce. Schriver in his answers filed in the separate maintenance suit 
and by his testimony in that case, represented that his only property and income 
was from his interest in the $65,000 trust estate, and claimant says that she 
agreed to take the insurance policy in full settlement in the belief that Schriver’s 
representations as to his property were true and that further attempts to collect 
support and maintenance from him would be useless. 

In July the life insurance policy was turned over to Frank Teed, attorney 
for Mrs. Schriver, and on August 2d she filed her amended and supplemental 
bill of complaint asking for a divorce; evidence was heard upon this supple- 
mental bill by Judge Lewe of the superior court. A decree of divorce was pre- 
pared by Mr. Teed, which included the terms of settlement. Mr. Lowenthal, 
the attorney for Peter Schriver, testified that he wrote his O. K. on the original 
decree and returned it to Teed. 

August 6th Peter Schriver died and the decree was never presented to the 
court or entered; the policy was never assigned by Peter Schriver, and after his 
death she collected from the John Hancock Company $3,000 on the policy. 

When the inventory in the Peter Schriver estate was filed it was then 
learned, so claimant asserts, that the representations of poverty by Peter 
Schriver were untrue, and she filed her claim for the amount in arrears allowed to 
her for support and maintenance by the order of the superior court, which claim 
on appeal to the circuit court was there allowed. 

As we have indicated, when Peter Schriver died on August 6, 1934, he owed 
to claimant on the separate maintenance order $3,966.73; she had in her posses- 
sion, by her attorney, an insurance policy on Peter Schriver’s life for $3,000 
in which she was the sole beneficiary; the parties had agreed to the terms of 
settlement and a decree of divorce, but before the settlement was consummated 
Peter Schriver died. 

In Bushnell v. Cooper, 289 Ill. 260, 124 N.E. 521, 522, 6 ‘A.L.R. 1517, it was held 
that the death of one of the parties to an action for divorce abates the action 
“for the reason that death has settled the question of separation beyond all con- 
troversy and deprived the court of jurisdiction, both over the persons of the 
parties to the action and of the subject-matter of the action itself. For this 
reason the. courts are almost unanimous in holding that the death of either party 
to a divorce proceeding, before final decree, abates the action.” In Dietz v. Van 
Speybroeck, 225 Ill.App. 133, after a trial there was a verdict of the jury finding 
the husband guilty of repeated cruelty and habitual drunkenness; he filed a 
motion for a new trial which was taken under advisqment by the court; subse- 
quently the court made a memorandum in his docket of his holdings as to the 
disposition of the property of the parties; Emma Ghys, the wife, also filed a 
motion to set aside the finding of the court with reference to alimony and prop- 
erty rights; this motion was heard and taken under advisement; before the court 
passed upon the motion the wife died, no decree having been entered upon the 
verdict of the jury; it was held that although the trial judge made docket 
entries awarding certain real estate to the wife, no decree was formally entered, 
and after her death the court was powerless to do so, citing Bushnell y. Cooper, 
supra. 

[1] Upon the death of Peter Schriver the proceedings in court abated and 
the respective parties stood, with respect to the divorce proceeding, as if no 
supplemental bill seeking a divorce had been filed. 
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[2] There was no right reserved in the John Hancock insurance policy to 
change the beneficiary. The general agent of the John Hancock Insurance 
Company testified that there had been no assignment of the policy. It follows, 
therefore, that the interest of Helen Schriver in the proceeds of the policy vested 
upon the death of Peter Schriver, the insured. Freund v. Freund, 218 Ill. 189, 
205, 75 N.E. 925, 109-Am.St.Rep. 283. 

When the proceedings for divorce abated, Peter Schriver was in arrears 
under the order entered in the separate maintenance suit. It thereupon became 
a proper claim against his estate. 

[3] Claimant in this court makes the additional point that no valid decree of 
divorce could have been entered in the Superior court divorce proceeding. The 
original bill for separate maintenance was filed September 20, 1927, and charged 
desertion January 10, 1927, which was a period of eight months’ desertion when 
that bill was filed; the amended and supplemental bill seeking a divorce on the 
ground of desertion was filed August 2, 1934, and this charged desertion January 
10, 1927, as did the bill for separate maintenance; the supplemental bill also 
charged that desertion had continued from this date down to the date of the 
filing of the supplemental bill; the supplemental bill was filed upon the theory 
that the time the separate maintenance suit was pending could be counted in the 
statutory period of one year of deseration. However, in Floberg y. Floberg, 
358 Ill. 626, 193 N.F. 456, it was held that the time consumed by litigation, either 
for separate maintenance or for divorce, cannot be reckoned in the calculation 
of the statutory period of divorce. The opinion says the time consumed by the 
litigation is “time out.” The point that no valid decree of divorce could have 
been entered upon the supplemental bill filed in this case seems to have merit. 

The record in this case shows that Peter Schriver was continuously repre- 
senting that he was without any incame or property wherewith to comply with 
the orders for temporary support and maintenance. The inventory of his estate 
fled in the probate court tends to contradict these representations. It is in 
evidence that one of the motives inducing the proposed settlement was the belief 
that Schriver was unable to make these payments. Under the circumstances 
there is force in claimant’s contention that the proposed settlement was not 
based upon a full disclosure of material facts. 

[4] The claimant testified in the circuit court, and it is claimed that she was 
incompetent. Examination of her testimony, however, shows that she added 
nothing to what was already in the record by the testimony of her attorney, 
Teed. Even where incompetent evidence is admitted, the judgment will not be 
reversed if there is other competent evidence in the record sufficient to support 
the finding of the court. Scholz v. Commissioners of Lincoln Park, 264 Ill.App. 
409; Roxburgh v. Roxburgh, 162 IIl.App. 364. 

We hold the the trial court correctly found for the claimant, and the judg- 
ment is affirmed. 

Affirmed. 

Matchett, P. J., and O’Connor, J., concur. 


HUBBELL v. FIDELITY LIFE ASS’N. Gen. No. 9196. 
Appellate Court of Illinois. Second District. April 14, 1937. 
7 Northeastern Reporter (2d) 925. 
1. DESIGNATION. 


If named trustee under trust agreement, whom trustor, a member of benefit 
association, attempts to make beneficiary of benefit certificate, is not eligible as a 
beneficiary under by-laws of association in force at time change of beneficiary is 
asked, disposition of proceeds of certificate is governed by by-laws of association 

(For other cases, see Insurance, Dec. Dig. § 777.) 


2, RIGHTS OF CREDITOR. 

Statutory provision that benefit fund of benefit insurance association cannot 
be used to pay expenses or debts of beneficiaries of certificates may not be waived 
either by insurer or by member, and hence proceeds cannot be used to pay mein- 
ber’s debts nor be made payable to person not designated as beneficiary by statute, 
irrespective of means whereby member attempts to effectuate such result (Smith- 
Hurd Ill.Stats. c. 73, § 404 et seq.). 


(For other cases, see Insurance, Dec. Dig. § 770.) 
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3. RIGHTS OF CREDITOR. 

Member or certificate holder has no property interest in benefit association's 
reserve fund, and therefore may not control it in a manner not provided for by 
statute and by-laws of the association, nor impress it with a trust for benefit of 
his creditors or estate (Smith-Hurd III.Stats. c. 73, § 404 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 770.) 

4. RIGHTS OF CREDITOR. 

Where member of benefit association created trust fund under agreement 
whereby corpus of fund was to be used partially to pay member’s debts and funeral 
expenses, and attempted to make trustee the beneficiary of his certificate, trustee 
held not entitled to benefits payable on member’s death, since trustee was not eli- 
gible to be a beneficiary, and payment of member’s debts was not a proper purpose 
under statute and association’s by-laws, especially where trust agreement did not 
mention certificate as part of trust estate (Smith-Hurd III.Stats. c. 73, § 404 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 770.) 

Appeal from Circuit Court, Lake County. 

Action by William C. Hubbell, as successor in trust under that Trust No. 56, 
dated August 20, 1932, against Fidelity Life Association. From a judgment for 
plaintiff after trial to the court sitting without a jury, defendant appeals. 

Reversed. 

; John W. Leedle, of Wheaton, and Charles E. Sturtz, of Kewanee, for appel- 
ant. 

Runyard & Behanna, of Waukegan, for appellee. 

Wo Fe, Justice. 

The Mystic Workers, a fraternal beneficial society incorporated under the 
Illinois Fraternal Society Act (Smith-Hurd Ill. # Stats. c. 73 § 404 et seq.) in force 
prior to July 1, 1936, issued its benefit certificate to Albert Sauer, one of its mem- 
bers, for the sum of $2,000 payable upon his death to his wife, Margarethea Sauer, 
the beneficiary named in the certificate by Albert Sauer. After the certificate 
was issued, the name of the Mystic Workers Society was _ changed 
to Fidelity Life Association. Margarethea Sauer died September 26, 1924, 
and on August 20, 1932, the assured executed, in due and_ regular 
form, the certificate of change of beneficiary attached to the benefit certificate and 
therein he designated, “The First Lake County National Bank of Libertyville, 
Illinois, as trustee under Trust # 56,” as the beneficiary of the benefit certificate. 
William C. Hubbell has succeeded the bank as trustee under Trust No. 56. The 
Fidelity Life Association never consented to the change of beneficiary as made by 
Albert Sauer. Albert Sauer died October 20, 1934, and on March 28, William C. 
Hubbell, as successor in trust under Trust No. 56, filed in the circuit court of Lake 
county his complaint against the Fidelity Life Association, basing his right of 
action on the benefit certificate and the executed certificate of change of beneficiary 
attached to the benefit certificate. The suit is in law between the said trustee, 
plaintiff, and the Fidelity Life Association, defendant. The cause was heard before 
a judge without a jury and judgment was rendered in favor of the plaintiff. 

{1] The controlling point in the case is whether the trustee named in the trust 
agreement creating Trust No. 56 was an eligible beneficiary of the benefit cer- 
tificate. The certificate provided that: “The by-laws of the Mystic Workers now 
in force, or as hereinafter modified, amended or enacted, are hereby referred to 
and made a part of this contract as fully as if set forth in full herein.” When the 
certificate was delivered to Albert Sauer, he signed a statement reciting: “I accept 
this certificate and agree to all the conditions herein contained.” If the trustee 
named in the trust agreement was not an eligible beneficiary under the by-laws in 
force at the time the change of beneficiary was asked, the disposition of the pro- 
ceeds of the certificate is governed by the by-laws of the defendant Supreme Coun- 
cil of Catholic Knights of America v. Franke, 137 Ill. 118, 27 N.E. 86. In 1934 
the constitution and by-laws of the defendant provided that in the event a bene- 
ficiary named in a certificate predeceased the member, and if no other designation 
of a beneficiary is made by the member, and if member left surviving no widow, 
child, or children, and if no child or children nor descendants of such child or 
children, the benefits shall be paid to such person or persons who may be entitled 
to the same under and in accordance with the statute of the State of Illinois on the 
subject of “Descent.” The by-laws of the defendant (in force 1930-1934) provided 
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as follows: “No suit at law or in equity shall be maintained against the Asso- 
ciation upon any death, accident or disability claim, unless said suit shall be 
brought within one year after the death, accident or disability on which said 
claim is based. All claims upon which suit is not so brought shall be forever 
barred.” Martin v. Reserve Association, 200 Ill.App. 359; Cunat v. Supreme Tribe 
B. H., 157 Ill.App. 138. Albert Sauer left him surviving a brother and a large 
number of nieces and nephews as his only heirs at law. 

It is contended by the defendant that the question of the eligibility of the 
plaintiff as a beneficiary of the certificate depends on the construction of the trust 
agreement, and the legal force and effect of certain clear provisions thereof, which 
was made by Albert Sauer and the First Lake National Bank of Libertyville, on 
August 20, 1932, creating what is designated “Trust 56.” It is also argued by the 
defendant that the trust instrument does not include within its terms the benefit 
certificate as a part of the trust estate. It is further contended that provisions 
of the trust agreement empower the trustee to divert proceeds of the benefit 
certificate to purposes and uses prohibited by statute. 

[2] The terms of the statute referred to were, in 1932, as follows: “Any such 
society, order, or association, may create, maintain and disburse a reserve fund 
in accordance with its constitution and by-laws. Such reserve fund, if any, shall 
represent certain prescribed accumulations or percentage retained for the benefits 
of its members or their beneficiaries and no part thereof shall-be used for expenses, 
nor for any purpose except the payment of death and _ disability 
claims.” “The money or other benefit, charity, relief, or aid to be 
paid, provided or rendered by any society authorized to do business under 
this act, shall not be liable to attachment by trustee, garnishee or other process, 
and shall not be seized, taken, appropriated, or applied by any legal or equitable 
process, or by operation of law to pay any debt or liability of a certificate holder, 
or any beneficiary named in a certificate, or of any person who may have any right 
thereunder.” The amount to be paid under the benefit certificate now in question 
was protected by a reserve fund of the defendant. In the case of National Union 
v. Keefe, 263 Ill. 453, 105 N.E. 319, 322, Ann.Cas.1915C, 271, it is stated: “It is 
sometimes specially provided that such fund shall not be liable to be applied, by 
any legal or equitable process, to the debts of either the member or the beneficiary. 
The obiect is to make it certain that the fund shall be paid only to the persons 
within the terms of the act, and the designation of a creditor as a beneficiary, unless 
creditors are within the terms of the act, is absolutely void.” These statutory 
provisions could not be waived by the defendant. Grand Lodge A. O. U. W. v. 
Ehlman, 246 Ill. 555, 92 N.E. 962. They were binding on the certificate holder and 
prevented him from directing that the proceeds of the certificate be used to pay 
his debts or be paid to persons not designated as beneficiaries by the terms of the 
act. This was true whether the member designated a beneficiary according to the 
constitution and by-laws of the society or by some other means of designation. 

[3] Before stating the terms and provisions of the trust agreement, it is deemed 
advisable to quote from the constitution and by-laws of the defendant, in force 
1920-1934, providing as follows: “The payment of death benefits shall only be made 
to the families, heirs, wife, husband, father-in-law, mother-in-law, son-in-law, 
daughter-in-law, (brother-in-law, sister-in-law, by-law, 1934) step-father, step- 
mother, step-children, step-brother, step-sister, children by legal adoption, parents 
by legal adoption, affanced wife, or affianced husband of the member, a person or 
persons upon whom the member is dependent, a person or persons dependent upon 
the member, or to a trustee for the sole benefit of any person or persons within 
the above classes, and to such other person or persons as the statute may from 
time to time permit. * * * No beneficiary shall have or obtain any vested interest 
in such benefits until the same has become due and payable upon the death of 
the members.” This provision of the by-laws was in the identical words of the 
Statute in force 1930-1934, naming the classes as eligible beneficiaries. Bearing on 
the question presented in this case, it is stated that the benefit fund of the defend- 
ant was created and was to be paid out for the sole use and benefit of the person 
or persons within the classes mentioned in the said by-laws and the statute. Bacon 
Ben. Society, etc. §§ 168, 244; Royal League v. Shields, 251 Ill. 250, 96 N.E. 45, 26 
L.R.A.(N.S.) 208: National Union v. Keefe, supra. 

On August 20, 1932, Albert Sauer entered into a written trust agreement with 
the First Lake County National Bank of Libertyville, which agreement created 
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what is herein known as Trust No, 56. The agreement provided that the plaintiff 
should be the successor in trust upon the dissolution of the bank. The plaintiff 
has succeeded the bank as such trustee. The agreement recited that the bank had 
received from Albert Sauer certain property, consisting chiefly of promissory 
notes, shares of stock, and bonds, specifically enumerated and described in the 
agreement. It contained no provision providing that additional property might 
become a part of the corpus of the trust created. The agreement sets forth spe- 
cifically the duties of the trustee and, among others, that upon the death of Albert 
Sauer the balance of the trust funds in the hands of the trustee should be dis- 
posed of as follows: First, by the payment of all debts and funeral expenses of 
Albert Sauer. Second, that the household furniture and effects in his home should 
be divided among certain beneficiaries named in the agreement. Third, that the 
sum of $1,000 should be paid to the trustees of the Evangelical Church at Long 
Grove, in the Town of Vernon, Lake County, in trust. Fourth, that the sum of 
250 should be paid to the Evangelical Home for Children and Aged at Benson- 
ville, less any payment or contribution made by Albert Sauer during his lifetime 
to said home. Fifth, the payment of $500 to Charles Armbruster, a nephew of 
Albert Sauer. Sixth, to distribute or pay all the rest, residue and remainder of 
said trust fund unto eight of Albert Sauer’s nieces and nephews, share and share 
alike. The trust agreement also provided as follows: “The interest of the bene- 
ficiaries of said trust and each and every one of them are not subject to assignments, 
either voluntary or involuntary except that the same shall descend to the admin- 
istrator or executor of said beneficiaries at their death, but said interests are pay- 
able to the beneficiaries in their own proper person when and according to the 
terms of this trust agreement.” 

Under date of August 18, 1932, the said bank wrote to the defendant society 
inclosing the benefit certificate and requested that the beneficiary be changed from 
Margaretha Sauer to “The First Lake County National Bank of Libertyville, as 
Trustee under Trust # 56, Libertyville, Illinois.” The defendant replied to this 
letter on August 24, 1932, and requested that the bank send a copy of the trust 
agreement to them, and inclosed a form of “Request for Change of Beneficiary,” 
together with a copy of the defendant’s by-laws relative to beneficiaries. Under 
date of August 26, 1932, the bank forwarded to the defendant a copy of the trust 
agreement and advised them that the bank was asking Albert Sauer to sign a new 
request for change of beneficiary and that the bank would forward the application 
as soon as it was received. Under date of August 30, 1932, the bank forwarded 
to the defendant the benefit certificate with the beneficiary changed and renamed as 
“The First Lake County National Bank of Libertyville, as Trustee under Trust 
# 56, Libertyville, Illinois.” Under date of September 9, 1932, the defendant 
returned the certificate and informed the bank that in the opinion of their attorney, 
they could not comply with the request of Albert Sauer to name the bank as 
beneficiary of the certificate as requested. On September 13, 1932, the bank by 
letter asked the defendant to inform them of the part of the trust agreement which 
prevented them from naming the beneficiary as requested. The bank also stated 
that all the other property of Albert Sauer had come into the trust, and that if 
necessary the trust could be amended to cover any reasonable objection raised by 
the defendant’s attorney. In answer, under date of September 14, 1932, the defend- 
ant forwarded to the bank a letter from Charles Sturtz, its attorney, dated Sep- 
tember 8, 1932, in which he pointed out: First, that the trust agreement, as then 
prepared, did not include the benefit certificate, and that the certificate did not 
fall within the terms of said instrument. Second, that the bank could not be named 
as beneficiary legally under such trust agreement because the trustee was author- 
ized to pay from the trust funds all debts and funeral expenses of Albert Sauer. 
Third, that the benefits collected on the certificate could not be used for such pur- 
poses, nor could the certificate be made payable to the insured estate, but must be 
paid to some one who was entitled to receive the same under the statute. Fourth, 
that if the trust agreement directed and authorized the trustee to pay the proceeds 
from such insurance to certain relatives of the insured who were recognized under 
the statute and the laws of the defendant as legal beneficiaries, then there would 
be no objection. This last letter terminated the correspondence relative to the 
change of beneficiary, and the defendant received no further advice as to what 
action had been determined upon by Albert Sauer. . 

The statute named, as an eligible beneficiary of the benefit certificate, “a 
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trustee for the sole benefit of any person or persons within the above classes.” 
Thus the statute by express terms limited the proceeds of.a certificate to the 
sole benefit of the beneficiaries named in the statute. Neither expressly nor by 
implication did the statute confer upon the member: or certificate holder, any 
interest or property in the benefit fund of the defendant which could be impressed 
with a trust providing for the payment of the debts of the member or making 
gifts in trust to persons not eligible as beneficiaries of the benefit certificate. To 
hold otherwise would permit a diversion of the benefit fund of the defendant for 
purposes not permitted by the statute and foreign to the object and aim of 
beneficial societies which limit the persons who may be beneficiaries of its benefit 
fund to those who are heirs, relatives, or dependents of its members. Grand Lodgé 
y. Ehlman, supra; Bacon, Ben. Soc., etc., § 168. The member of a fraternal benefit 
society has, himself, no property interest in the benefit fund of the society. He 
has the right to provide such a fund and the power to dispose of the proceeds of 
his certificate arising out of such fund by the designation of a beneficiary of the 
certificate who is eligible under the statute and the contract of insurance. Other- 
wise, the member cannot control or dispose of the fund. It has been held that a 
member of a fraternal beneficial society cannot impress the proceeds of a benefit 
certificate with a trust in favor of his creditors or estate. Boasberg v. Cronan 
(Super. Buff.) 9 N.Y.S. 664; Finnell v. Franklin, 55 Colo. 156, 134 P. 122; Warner 
v. Modern Woodmen of America, 67 Neb. 233, 93 N.W. 397, 61 L.R.A. 603, 108 
Am.St.Rep. 634, 2 Ann.Cas. 660; Cowin v. Hurst, 124 Mich. 545, 83 N.W. 274, 83 
Am.St.Rep. 344; Peek’s Ex’r v. Peek’s Ex’r, 101 Ky. 423, 41 S.W. 434; Niblack, 
Ben. Soc., ete., § 208; Bacon, Ben. Soc., etc., § 244 (a). 

[4] When Albert Sauer executed the change of beneficiary certificate, the 
constitution and by-laws of the defendant provided as follows: “Any benefit mem- 
ber in good standing, desiring to change his beneficiary, or reduce the amount of 
his certificate, shall make application to the Secretary’s office in writing, designating 
changes desired. No change in beneficiary shall be effective until the new certifi- 
cate: or the old certificate with such change entered thereon, shall be received by 
the member while living.” This provision of the constitution and by-laws was 
a part of the contract of insurance. The plaintiff must look to the trust agreement 
to invest his precedent trustee with eligibility as a beneficiary of the benefit cer- 
tificate at the time the change of beneficiary was asked. The defendant was justi- 
fied in refusing to recognize or acknowledge the trustee-beneficiary designated by 
me Sauer, as he failed in his lifetime to name an eligible beneficiary of the 
certificate. 

For the reasons as above stated, the judgment of the lower court is hereby 
reversed. 

Reversed. 

Huffman and Dove, JJ., concur. 


KROON v. TRAVELERS’ INS. CO. Gen. No. 9148. 
Appellate Court of Illinois. Second District. April 14, 1937. 
Rehearing Denied May 7, 1937. 
4 Northeastern Reporter (2d) 935. 
l. CHANGE IN HEALTH. 

Where life policy provides that it shall not become effective unless first pre- 
mium is paid while insured is in good health, and change in applicant’s health, 
materially affecting the risk, occurs before payment of first premium, policy will 
not become effective unless insurer is informed of change in health and delivers 
policy with knowledge thereof. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 
2,.GOOD HEALTH. 

“Good health,” as employed in insurance contract, ordinarily means a rea- 
sonably good state of health. 

(For other cases, see Insurance, Dec. Dig. § 291[5].) 

3. CHANGE IN CONDITION. . ‘ 
_ If changed condition of health of insured, occurring between time of applica- 
tion and time of delivery of life policy or payment of first premium, does not 
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directly contribute to death of insured, change will not be deemed “material to 
the risk” so as to constitute a defense to action on the policy. 


(For other cases, see Insurance, Dec. Dig. § 127.) 


4. SOUND HEALTH. 

Where applicant for life policy, long after time of application but before pay- 
ment of first premium, contracted tonsilitis and sinusitis, which predispose to 
pneumonia, and at about time of delivery of policy and payment of first premium 
pneumonia, of which applicant subsequently died, was discovered, policy held 
invalid under provision that insured must be in good health at time of payment 
of first premium. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 


5. CONSTRUCTION. 
Courts are inclined to a liberal construction of insurance policies. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Circuit Court, Will County; Claude N. Saum, Judge. 

Action by Bertha O. Kroon against the Travelers’ Insurance Company. From 
a judgment on a verdict for plaintiff, defendant appeals. 

Reversed and remanded. 

Barr & Barr, of Joliet, for appellant. 

Snapp, Heise and Snapp, of Joliet, for appellee. 

HuFFrMAN, Presiding Justice. 

On September 25, 1934, Emanuel C. Kroon, of Chicago, made application to 
appellant company for a policy of life insurance, commonly called term insurance, 
which was to run for a term of five years, being then convertible into other forms 
of regular life insurance. The amount of insurance applied for was $10,000. 
Richard J. Joice, who was working for Joice & Co., insurance brokers of Chicago, 
secured the application for said policy. He thereupon submitted the same to the 
agents of appellant company, in Chicago. The applicant was examined and his 
policy premium was rated-up double to that charged for an ordinary risk. The 
applicant was 39 years of age, 5 feet 10 inches in height, and weighed 227 pounds. 
The policy issued under date of October 1, 1934. Joice made a number of attempts 
to deliver the policy to the applicant, but unable to do so, due to his refusal to 
accept the policy at the increased premium. Joice did make delivery of the policy 
on November 18th, 19th, or 20th. The actual date when the policy was delivered 
to the applicant is in dispute. Joice states that it was on November 18th, He 
signed a written statement to the effect that it was on either November 19th or 
20th. A check in the sum of $201.20, in payment of the premium thereon, issued 
under date of November 20, and was signed by the applicant’s sister, Isabel G. 
Kroon. Receipt for payment of the premium issued under date of November 
22d. The check was cleared on November 23d. 

_ On November 18th, the family physician of the applicant’s family, called at 
the home of Mr. Kroon to treat one of his children, who was then ill. Mr. Kroon 
at that time stated to the doctor he was not feeling well, whereupon the doctor 
gave him a cursory examination, finding that he was suffering from tonsillitis, a 
sore throat, a cold in the head, sinusitis, and exhibiting the symptoms of an 
ordinary cold. This was about 9 or 10 o'clock on the night of November 18th 
The doctor states that Mr. Kroon was lying on the bed and that the only examina- 
tion he made of him at that time was to look at his throat and note that he had 
the cold in his head, together with a nasal discharge. The doctor was again called 
to see Mr. Kroon on the second evening following. At this time he gave him a 
more prormpunced examination. He states that he found nothing definite as to 
the condition of his lungs. This was on Tuesday. On the next day the doctor 
received a call at about 5:30 o’clock in the morning. Upon answering this call 
he found evidence of pneumonia. He had Mr. Kroon removed to the hospital. 
This was on November 21st, and on November 23d he died from pneumonia. 

The policy in question contains the following provision, “and that the contract 
issued hereupon shall not take effect unless the first premium shall be actually paid 
while I am in good health in so far as I have knowledge or information.” Appel- 
lant denied liability and among other things set up that at the time the first pre- 
mium was paid, the applicant was not in good health and that he knew he was 
not in good health. The jury returned a verdict in favor of the beneficiary, appel- 
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lee herein, for the full amount due under the policy. The trial court denied the 
motions of appellant and entered judgment on the verdict. Appellant has prose- 
cuted this appeal therefrom. 

The record in this case consists of almost 600 pages and contains much 
controverted testimony. It is impossible within the limits of this opinion to 
undertake any extended review thereof. The testimony of the family doctor who 
treated the deceased and who signed the physician’s statement attached to the 
proof of death submitted to appellant company is that on the 18th when he exam- 
ined Mr. Kroon, his tonsils were enlarged and inflamed; that he did not examine 
his heart action or his chest that night; that he was lying on the bed; that he had 
fever, and he gave him a prescription to be taken for the reduction of temperature. 
He saw him the next day; and on the following day in answer to the call made 
early in the morning, he discovered that the deceased had developed pneumonia. 
In the doctor’s statement in connection with the proof of death, made on January 
14, 1935, he states the immediate cause of death to have been acute pleuritis and 
pneumonia, and that the contributing causes of death were tonsillitis and sinusitis. 
He further states, “I first saw him with the above on November 18, 1934.” The 
doctor was a witness for the plaintiff. An interne at the Michael Reese Hospital, 
in Chicago, where Mr. Kroon was taken, testified that he took the history regard- 
ing his illness from appellee, his wife, and wrote down the statements and answers 
given by her to him in the manner in which they were then given; that he did not 
undertake to secure any information with reference to such history from Mr. 
Kroon, as he was considered too ill to be disturbed. This witness testified that 
Mrs. Kroon said her husband had a chill about twelve days previous and since 
that time had experienced aching pains through his chest and back, and since said 
time had had fever; that he developed tonsillitis four or five days before coming 
to the hospital; that he had had a pain in his chest and fever since his chill; that 
since that time he had remained in bed, but not continuously: that he was a difficult 
patient to handle and would not stay in bed; that four or five days after he devel- 
oped the tonsillitis, the pain in his chest became worse; and that the doctor had 
caused him to be brought to the hospital. The hospital record which was intro- 
duced in evidence without objection discloses that the deceased died from bronchial 
pneumonia; that he suffered a chill twelve days before, and that since said time 
had experienced pain through chest and back, with fever; that he developed ton- 
sillitis four or five days previous. 


[1] When the vesting of the policy is contingent upon the payment of the 
first premium, it cannot ordinarily be said there is a consummation of the contract 
prior to such payment. And if there be a provision that the policy shall not become 
effective unless the first premium be paid while the insured is in good health, 
ordinarily, the contract is not consummated unless such premium is paid while 
the applicant is in good health. When a policy of life insurance is delivered, 
of necessity it is based on the status of the insured at the time of application, and 
the premium is determined according to the risks then involved. If, therefore, 
a material change should occur in the applicant’s health between the date of the 
application and the delivery or consummation of the contract, the insurer should 
be informed thereof. Western & Southern Life Ins. Co. v. Tomasun, 358 Ill. 496, 
303, 193 N.E. 451. Provisions regarding the good health of the applicant, similar 
to the one contained in this policy, have been held to preclude a recovery where 
the physical condition of the applicant has become impaired in a manner material 
to the risk, between the date of the application and the delivery of the policy, and 
which did not exist at the time of the application. Daniels Motor Sales Co. v. 
New York Life Ins. Co., 220 Ill.App. 83; Nyman v. Manufacturers’ & Merchants’ 
Life Ass'n, 262 Ill. 300, 104 N.E. 653. Where the affliction is one from which the 
applicant was not suffering at the time of his application and examination for the 
policy, the insurer cannot be said to have assumed the risk involved, and if the 
subsequent ill health or disease materially affects the risk, it would appear that 
such would be a proper defense. Johnson v. Royal Neighbors, 253 Ill. 570, 576, 
97 N.E. 1084; James v. National Life & Accident Ins. Co., 265 Ill. App. 436, 439. 

[2] The expression, good health, as employed in insurance contracts, is ordi- 
narily construed to mean a reasonably good state of health. Clover v. Modern 
Woodmen, 142 Ill.App. 276. It is impossible to set out or define every situation 
or condition which might exist, and therefore it becomes the duty of the courts to 
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endeavor to arrive at the real intention of the parties as manifested by the terms 
and conditions of the contract and the subject-matter thereof. Where a consider- 
able time elapses between the application and the consummation of the contract, 
although the company may assume thereby the risk incident to any of the ailments 
from which the applicant is suffering at the time of his examination, yet contracts 
of insurance are essentially of good faith, and under such circumstances if the appli- 
cant in the interim contracts sickness or disease from which he was not suffering 
at the time of his application, and which is material to the risk involved, it cannot 
be said that the parties contemplated such additional risk by virtue of the contract, 
and if the same is delivered without knowledge of the applicant’s changed condi- 
tion in health, the contract does not become effective, unless the insurer sees fit 
to waive the condition of the policy. 

[3] If the subsequent changed condition in health of the applicant did not 
cause his death or directly contribute thereto, then the same would not become 
material to the risk involved. Court of Honor v. Dinger, 221 Ill. 176, 77 NE. 
557. The death of the deceased does not appear to have resulted from any 
disease from which he was suffering at the time of the application for the policy. 
The evidence shows that he died from bronchial pneumonia; that he had a chill 
twelve days previous, followed by pain in chest, and fever; that he had tonsillitis 
and sinusitis; and that these continued until he was taken to the hospital with 
pneumonia. It appears that tonsillitis and sinusitis are predisposing causes to 
pneumonia. The attending physician’s statement in the proof of death identifies 
these two infections, and names them as the contributory causes of death. Pneumo- 
nia is an infectious disease. 

[4, 5] Courts are inclined to a liberal construction of insurance policies. Yet 
in this case it appears that the applicant was aware he was suffering with an illness 
which arose long subsequent to his application and prior to the consummation of 
the contract; it appears that his illness was of a nature that was predisposing 
to pneumonia; and that he proceeded to develop pneumonia within a day or two 
after the family doctor first examined him. 

[6] Courts of review are reluctant to set aside the verdict of a jury. Yet if 
it appears that the same is manifestly against the weight of the evidence, the 
judgment thereon will be set aside and the cause remanded for another trial. 
Baumeister v. Bowers 271 Ill.App. 332. We are of the opinion that the verdict of 
the jury was against the weight of the evidence, and that the trial court erred in 
not granting appellant’s motion for a new trial. 

The judgment herein is reversed and the cause remanded. 

Reversed and remanded. 


PIERCE et al. v. HOMESTEADERS LIFE ASS’N. No. 43807. 
Supreme Court of Iowa. April 6, 1937. 
272 Northwestern Reporter (2d) 543. 


1. PLEADING. 

Condition precedent to recovery contained in membership certificate issued by 
a fraternal benefit association for a specified term must be pleaded and proved. 

(For other cases, see Insurance, Dec. Dig. § 815[4].) 

2. PLEADING. 

In action on membership certificate of fraternal benefit association which 
authorized payment “provided death occurs prior to the member attaining the 
age of 60,” parties seeking to recover were required to plead and prove that 
death of insured occurred within time limit. 

(For other cases, see Insurance, Dec. Dig. § 815[4].) 

3. WAIVER. : 

While a forfeiture of benefits contracted for in insurance policy may be 
waived, doctrine of waiver or estoppel cannot create a liability for benefits not 
contracted for. ‘ 

(For other cases, see Insurance, Dec. Dig. § 371.) 

4. ATTAINED AGE. oa 

Insurer on membership certificate of fraternal benefit association authorizing 
payment “provided death occurs prior to the member attaining the age ot 60 
held not liable on certificate in absence of pleading and proof that death of 
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insured occurred while certificate of membership was in effect, as against con- 
tention that prima facie case was established by alleging and proving issuance of 
certificate, death of insured, and payment of premium for period during which 
death occurred. 

(For other cases, see Insurance, Dec. Dig. § 815[4].) 


5. ESTOPPEL. 

Insurer on membership certificate of fraternal benefit association which 
authorized payment “provided death occurs prior to the member attaining the 
aged of 60” held not estopped to deny expiration of certificate prior to insured’s 
death by acceptance of premium covering period during which death occurred. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 

Appeal from District Court, Marshall County; B. O. Tankersley, Judge. 

An action upon a certificate of membership in a fraternal beneficiary asso- 
ciation. The certificate by its terms expired or terminated upon the insured 
reaching the age of 60 years. The trial court directed a verdict for the defendant, 
from which this appeal is prosecuted. 

Affirmed. 

Ray P. Scott, of Marshalltown, for appellants. 

F. E. Northup, of Marshalltown, and Frank H. Dewey, of Des Moines, for 
appellee. 

ANDERSON, Justice. 

This is a law action based upon a certificate of membership issued by the 
defendant company upon the life of one Nellie L. Pyle Allabaugh. The certificate 
of membership issued by the defendant company on January 1, 1924, provided 
that the company would pay to the beneficiaries therein named the sum of 
$1,000 upon the death of the insured, “provided death occurs prior to the 
member attaining the age sixty,” and the membership certificate contained a 
further provision as follows: “The contributions and protection cease at age 
sixty.” There was no copy of application for membership attached or made a 
part of said certificate, and the conceded reason for this is that many years 
before the issuance of the certificate involved in this suit the insured became a 
member of a small fraternal insurance society known as the Loyal Legion of 
Plymouth, which was later absorbed by a similar organization known as the 
Home Guards of the World. The old certificates of the latter organization 
were taken over by the defendant company and readjustment of the premiums 
and conditions of the certificates were made on or about January 21, 1924. In 
other words, Nellie Pyle, the insured, originally made an application for mem- 
bership in the first or original organization known as the Loyal Legion of 
Plymouth, and no further or additional application was ever made by her in any 
of the succeeding organizations. On January 1, 1924, a new certificate was issued 
to the insured in the defendant company and her old certificate was exchanged 
therefor. The new certificate, as we have noted, insured Nellie Pyle, not for life, 
but for a limited term, that is, to the age of sixty years. It appears from the 
record that Frank G. Pierce, one of the plaintiffs, and one of the named benefic- 
laries in the certificate, signed in the name of Mrs. Pyle by himself a readjust- 
ment application which was forwarded to the defendant company in which the 
age of the insured was given as fifty-one years. Later a letter was written by 
the defendant company addressed to the insured calling attention to the fact that 
the date of birth was not given in the readjustment application and asking that 
they be furnished with this information. In answer to this there was written 
on the bottom of the letter the following: “I was born the 3rd day of March, 
1973. Age at nearest birthday fifty-one years. Nellie L. Pyle. By F. G. Pierce.” 
It is disclosed in the record that the year dated “1973” was an error and it 
should have been “1873.” It appears from the record that the plaintiff, Frank 
G. Pierce, had the certificate here involved in his possession at all times and at 
all times paid the premiums thereon to a secretary of a local lodge at Marshall- 
town, Iowa. In September, 1932, an annual premium of $22.30 was thus paid to 
the local secretary by the said Pierce. Some time in March, 1933, the defendant 
company mailed a check for one-half of this premium to the insured at Marshall- 
town, Iowa, advising her that her certificate had expired by its terms on March 
, 1933, and that the premium paid in September previous was in excess of the 
amount due under the certificate up to the time of its expiration. This check 
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was returned by the plaintiff, Pierce, with the infonmation that Mrs. Pyle had 
died on the 10th day of March, 1933, and that no administration was yet had 
upon her estate, and no one qualified to accept the refund. It appears that the 
refund was tendered prior to any knowledge or notice on the part of the defend- 
ant company of the death of Mrs. Nellie Pyle Allabaugh, the insured. Some 
months ‘later another check for the refund was mailed direct to the plaintiff, 
Pierce, and a tender of the amount of such refund with interest was made in the 
answer filed by the defendant in this case. 

The plaintiffs’ petition contains the following statement: “That said certificate 
of membership, Exhibit A, shows that the said Nellie L. Pyle Allabaugh was 
fifty years of age on January Ist, 1924, but that the plaintiffs herein show to the 
court that they do not know the exact age of the said Nellie L. Allabaugh, and 
cannot give the date of her birth, and do not know on what day or month of the 
year 1933, she became sixty years of age.” The plaintiffs further claim in their 
petition that by reason of the fact that the defendant company collected, in 
September, 1932, the full amount of an annual premium and having failed to 
refund or offer to refund any part thereof until after the deaath of the insured 
is estopped from claiming that the certificate was not in full force and effect 
on the date of the death of the insured, March 10, 1933; and plaintiffs further 
claim that by reason of the payment of said premium for the full year from 
September, 1932, that the certificate was in good standing and effect until Septem- 
ber, 1933; and that any conditions or provisions in the certificate terminating 
the certificate at an earlier date were waived. The defendant’s answer contains 
a general denial and an allegation that the certificate in question expired prior 
to the death of the insured and denied the existence of any waiver or estoppel; 
and further allege that no sufficient proof had been supplied by the plaintiffs 
which in any way entitled them to participate in the benefits provided in said 
certificate. 

_ No evidence was introduced on the part of the defendant. The plaintiff, 
Pierce, testified on the trial of the case that he could not say when Mrs. Pyle 
Allabaugh became sixty years of age, and could not give her age at the time 
of her death; and further testified, “I don’t know that I ever did know of my 
own knowledge.” The letter to which was attached the statement, “I was born 
the 3rd day of March, 1973 (1873),” and which was signed by the plaintiff, 
Pierce, was shown to him and he admitted making the indorsement and signing 
the same. He further testified that he evidently made the mistake when he 
inserted the year 1973, and that it should have been 1873; and he further said that 
when he made that notation he must have had some information as to the date 
of the birth of the insured, and that at the time he made the written statement 
it was to the best of his knowledge at that time, and since that time he had never 
received any different information. The insured, Nellie Allabaugh, was the sister of 
this witness, Pierce. The witness also admitted that about the time of the burial 
of his sister he signed a statement to the secretary of the cemetery which con- 
tained this statement: “Age sixty years, eight days. Place of birth Marshalltown, 
Iowa. Time of death March 11th.” There was no other evidence offered or intro- 
duced bearing upon the question as to the age or birthday of the insured. 

The plaintiffs take the position that having alleged and proved the issuance 
of the certificate of membership and the death of the insured on March 10 or 1, 
1933, and that by payment of the premium, they made a prima facie case, and 
that by reason of the acceptance by the defendant company of the premium 
covering a period in excess of the date upon which the certificate expired by 
its terms that the defendant company has waived the expiration date of the 
certificate and is estopped from denying liability during the period covered by 
the excess premium payment. 

[1] It must be borne in mind that this is not an ordinary life insurance policy. 
It is a membership certificate issued by a fraternal benefit association, and it 1s 
for a specified term. Under the terms of the certificate it expired on the day 
that the insured attained the age of sixty years. Under a contract of this kind a 
condition precedent to the right of recovery must be pleaded and proved in order 
to avail the party seeking recovery. Howe v. Mill Owners’ Mutual Fire Ins. Co., 
241 App.Div. 326, 271 N.Y.S. 639; Dunn y. Standard Life, etc., Ins. Co., 197 Mo. 
App. 457, 196 S.W. 100; Matthews v. Casualty Co. 78 Ark. 81, 93 S.W. 55; 
Thompson y. Iowa State T. M. Ass’n, 179 Iowa 603, 161 N.W. 655. 
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[2, 3] This is not a case based on any alleged forfeiture of the contract, and 
most of the cases cited by appellants involve the question of forfeiture. This 
contract expired by limitation and it was incumbent upon the appellants to plead 
and prove that death occurred before the contract expired or terminated. There 
was no breach of the conditions of the contract. It was not incumbent upon the 
defendant to prove the age of the insured at the time of her death, but under the 
conditions and, provisions of the policy it was incumbent upon the appellants to 
plead and prove that the death of the insured occurred during the time limit as 
specified in the contract of insurance. There is no contention that the certificate 
contains any provision or agreement to extend the time of its termination beyond 
the date fixed therein. The contract in suit contained the definite provision “pro- 
vided death occurs prior to the member attaining the age sixty.” This provision 
placed a limitation on the certificate which formed a basis of any right to recover 
thereunder. It is not an exception, but a condition which must prevail before 
recovery can be had and, therefore, must be established under proper pleadings 
and proof. Levinton v. Ohio Farmers’ Insurance Company, 267 Pa. 448, 110 A. 
295: Reid v. Missouri State Life Ins. Co. (Mo.App.) 24 S.W.(2d) 1086. 

In this class of cases it is not enough to allege and prove that the insured was 
dead, and because his name appeared as insured in an insurance policy, in order 
to establish a right of recovery. In case of an accident policy it must be proved 
that the insured met his death as the result of an accident and while the policy 
was in force. Dodder v. A&tna Life Ins. Co., 104 Neb. 70, 175 N.W. 651; Vernon 
y. Traveling Men’s Ass’n, 158 Iowa 597, 138 N.W. 696; Lockway v. Modern 
Woodmen of America, 121 Minn. 170, 141 N.W. 1. 

In the case of Reid v. Missouri State Life Ins. Co. (Mo.App.) 24 S.W.(2d) 
1086, 1087, we have a case almost parrallel in its facts and in the contentions of 
the parties with the case at bar. In the cited case the contract was for a limited 
term of insurance and by its terms expired September 1, 1928. The death of the 
insured occurred some two weeks after its expiration. And in disposing of the 
question, the Missouri court used the following language: “It is to be noted that 
plaintiffs’ amended petition seeks to recover upon a policy of term insurance 
which provides that the risk covered. only a specified term, namely, in this 
instance, a period of ten years beginning September 1, 1918, and ending Septem- 
ber 1, 1928, as distinguished from that of an ordinary life policy which is an 
entire and continuous contract for the period of the insured’s life, and that the 
petition contains no allegation that the term policy of insurance sued on contains 
any provision for extension, conversion, or renewal after the expiration of the 
term, nor does it allege that the term policy could be extended, or that the 
policy was renewable; nor is there any allegation of compliance with such 
requirement, if any, on the part of the insured. -* * * Since the contract pleaded 
in plaintiff’s petition limited the term of insurance to expire September 1, 1928, 
and the death of the insured occurred some two weeks thereafter, and no facts 
or circumstances being pleaded in the petition from which a new contract to pay 
in the event of the insured’s death after that date can be inferred, no question 
of waiver or estoppel arises in the case. The insurer can in no aspect be viewed 
as having waived any defense to a contract, because there was no contract of 
insurance * * * at the date of the death of the insured.” In the above case 
there was also the claim of overpayment of a premium which it was claimed 
automatically extended the policy beyond its termination date. 

It has been repeatedly held that while a forfeiture of benefits contracted for 
may be waived, the doctrine of waiver or estoppel cannot be successfully invoked 
to create a liability for benefits not contracted for at all. McCoy v. Northwestern 
Association, 92 Wis. 577, 66 N.W. 697, 47 L.R.A. 681, and cases cited. 

In Barnett v. Travelers’ Insurance Co., 32 F.(2d) 479, 480 (C.C.A. 8th Cir.), 
the court had under consideration a contract of insurance and one of the defenses 
was that death did not occur within the period covered by the policy. And the 
court said, “This was concededly a policy limiting indemnity for the death or 
other disability mentioned, to occurrence within ninety days of the accident. In 
this case that limit was exceeded by four or five days. This court has sustained 
a similar clause in accident policies and has limited the recovery accordingly. 
*** ‘Where the terms of a contract are unambiguous and their meaning is 
plain, they must be held to mean what they clearly express, and no room is 
left for construction.’ * * * The contention that appellee has waived this defense 
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by the mere filing of a general denial is without merit. It was incumbent upon 
appellant to plead facts sufficient to bring her within the terms of the policy. In 
so doing she disclosed that death occurred beyond the limit fixed in the policy 
contract. In such case, it was neither necessary nor required that appellee 
should repeat in its answer.” 

[4, 5] It is our conclusion that it was incumbent upon the appellant to plead 
and prove that the death of Mrs. Allabaugh occurred while her certificate of 
membership was in force and effect. This the appellants failed to do. Indeed, 
the proof shows that the policy had expired seven or eight days before the death 
of the insured occurred. There is no contention on the part of the appellants 
that the death occurred before the certificate expired by its terms, but they 
claim first, that it is incumbent upon the defendant to prove its expiration and 
second, that by reason of the overpayment of the premium the contract was 
automatically extended for a phe we of practically six months after it expired 
according to its terms. In other words, appellants claim that by reason of such 
overpayment of the premium a new contract of insurance covering a new and 
additional period was created or should be implied. We can see no merit in 
either of appellants’ contentions, and are constrained to hold that the trial court 
was right in sustaining a motion for a directed verdict and dismissing plaintiffs’ 
petition. An affirmance necessarily follows. 

Affirmed. ; 

Richards, C. J., and Donegan, Mitchell, Kintzinger, Hamilton, Parsons, 
Sager, and Stiger, JJ., concur. 


FOOTE v. SUN LIFE ASSUR. CO. OF CANADA (GESSNER, Intervener.) 
No. 16635. 
Court of Appeal of Louisiana. Orleans. April 5, 1937. 
173 Southern Reporter 477. 
1. PLEDGE. } ’ 

If pledge of life policy was valid as to insured, it was also enforceable against 
insured’s heirs (Rev.Civ.Code, arts. 942, 943). 

(For other cases, see Insurance, Dec. Dig. § 222.) 

8. PLEDGE. 

Pledge of life policy held enforceable notwithstanding debtor-insurer was not 
notified of existence of pledge (Rev.Civ.Code, art. 3160). 

(For other cases, see Insurance, Dec. Dig. § 222.) 

9. PLEDGE. 

Where facts disclosed that life policy was actually delivered by insured to 
pledgee and remained in pledgee’s.possession until by agreement of insured and 
pledgee policy was surrendered to insurer for purpose of avoiding forfeiture for 
nonpayment of premium and after policy was delivered to insurer receipt therefor 
was returned to pledgee and remained in her possession from that time on, pledgee 
did not lose privilege by surrendering policy to insurer (Rev.Civ.Code, art. 3162). 

(For other cases, see Insurance, Dec. Dig. § 222.) 


11. PLEDGE. , 

Where life policy was pledged to secure debt and later by agreement of both 
pledgor and pledgee policy was surrendered to insurer as security for unpaid pre- 
miums, insurer’s possession was for benefit of itself and for original pledgee to 
extent of their respective claims. 

(For other cases, see Insurance, Dec. Dig. § 222.) 

a Appeal from Civil District Court, Parish of Orleans; Wm. H. Byrnes, Jr., 
Judge. — 

Suit by Mrs. John R. Foote, administratrix of the succession of John R. 
Foote, against the Sun Life Assurance Company of Canada, wherein the defendant 
filed a bill of interpleader interpleading both the administratrix and Mrs. Jessy 
Benedict Gessner. From a judgment in favor of Mrs. Jessy Benedict Gessner, the 
administratrix appeals. 

Affirmed. 

A. Deutsche O’Neal, of New Orleans, for appellant. 

J. I. McCain, of New Orleans, for Mrs. Jessy Benedict Gessner, intervener- 
appellee. 
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McCates, Judge. 

This is a contest for the available proceeds of a life insurance policy. The 
facts of the case are undisputed (except as to unimportant details) and we find 
them to be as follows: 

For some time prior to November 21, 1932, one John R. Foote was engaged in 
the investment brokerage business in the city of New Orleans. One of his clients 
was Mrs. Jessy Benedict Gessner. Foote had handled a number of transactions 
for Mrs. Gessner involving large amounts of money and had also borrowed from 
her various sums. On November 21, 1932, having become indebted unto her to a 
considerable extent, he: executed a written itemized statement of his indebtedness, 
in which he listed certain bonds and other securities of an undetermined value, 
together with certain cash items amounting to the sum of $1,750. 

In order to secure this admitted indebtedness, Foote, on May 1, 1934, pledged 
by written act, two certain insurance policies on his life, one issued by the Sun 
Life Assurance Company of Canada for $1,500 and another by the Lincoln National 
Life Insurance Company for $2,500. This act of pledge reads as follows: 

“May 1, 1934 

“The two life insurance policies in my name, now in the possession of Jessy 
Benedict Gessner, I gave her as pledges for the money I owe her, which exceeds 
the combined values of the two said policies. They are The Lincoln National Life 
Insurance Co. #375694 for $2500. The Sun Life Assurance Co. of Canada 
#1299963 for $1500.” 

Shortly after the foregoing pledge was given to Mrs. Gessner, a premium on 
the life policy issued by the Sun Life Assurance Company of Canada became due 
and it was agreed, between Mrs. Gessner and Foote, in order to avoid a forfeiture 
of the policy, that this policy (which was in the possession of Mrs. Gessner at the 
time) would be delivered to the insurance company as security for the payment 
of the premium. Accordingly, on or about August 14, 1934, Mrs. Gessner and 
Foote called at the office of the insurance company and the policy was delivered to 
it as security for the payment of the past-due premium. The insurance company 
issued a receipt for the policy, which receipt, since the date of its issuance, has 
been in the possession of Mrs. Gessner. 

On March 25, 1936, Foote died. Thereafter, his succession was opened admit- 
tedly for the purpose of collecting the proceeds of the $1,500 policy issued by the 
Sun Life Assurance Company of Canada which was payable to his executors, 
administrators, or assigns. It is conceded, by both parties to this controversy, 
that the only asset of Foote’s estate is this $1,500 life insurance policy and that 
the other life insurance policy for $2,500, with the Lincoln National Life Insurance 
Company, is worthless. 

Mrs. Foote, the duly qualified administratrix of her husband’s succession, made 
claim upon the Sun Life Assurance Comnany of Canada, on May 8, 1936, for the 
payment of the proceeds of the policy, which is conceded to be the sum of $1,472. 
Likewise, on April 21, 1936, Mrs. Gessner, alleging to be the pledgee of the policy, 
under the act of pledge above quoted, made claim for the proceeds. Both claims 
were rejected. 

As a result of the refusal of the insurance company to accede to her demand, 
the administratrix of Foote’s succession instituted this suit against the insurance 
company for recovery of the proceeds of the policy. 

In due course, the company appeared, and, taking advantage of the provisions 
of Act No. 123 of 1922, interpleaded both the administratrix of the succession of 
Foote and Mrs. Gessner. The bill of interpleader of the insurance company alleges, 
in substance, that, on July 15, 1931, it issued a policy of insurance on the life of 
John R. Foote; that he died on March 25, 1936; that at the time of his death 
there was payable under the policy the sum of $1,472; that after the death of said 
Foote, the administratrix of his succession, as well as Mrs. Gessner, made demands 
upon it for the proceeds of the policy; that the claim of the administratrix was 
based upon the fact that the policy was payable to her and the claim of Mrs. Gess- 
ner was founded upon a pledge of the policy. It admitted that it was liable to one 
of the claimants in the sum of $1,472. By disclaiming any interest in the proceeds, 
and upon deposit of the same in the registry of the court, the district judge dis- 
missed the insurance company from further liability in the premises, 

Mrs. Gessner appeared, in answer to the interpleader proceeding instituted by 
the insurance company, and averred that she was entitled to the proceeds of the 
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licy because it had been pledged to her by Foote in the manner as above set 
orth. 

The administratrix also answered the bill of interpleader of the insurance com- 
pany, setting forth that she is entitled, as beneficiary, to the proceeds of the pol- 
icy and further asserting that the act of pledge, under which Mrs. Gessner claims, 
is invalid and unenforceable. 

On these issues, the case was heard by the district court and resulted in a 
judgment in favor of Mrs. Gessner, recognizing her claim as pledgee of the insur- 
ance policy and entitled, as such, to the proceeds of the insurance deposited in the 
registry of the court. The claim of the administratrix of Foote’s estate was dis- 
missed. Wherefore this appeal. 

It is obvious, from the above statement of the case, that the only question for 
determination here is one of law, viz.: Whether or not the pledge of the insur- 
ance policy by Foote to Mrs. Gessner, on May 1, 1934, is valid and enforceable. 

oote’s signature to the act of pledge has been proved. The evidence also 
sustains the conclusion that the policies of insurance were delivered to Mrs. Gess- 
ner,.and that Foote was actually indebted unto her in a sum of money far in excess 
of the value of the policies pledged. 

However, counsel for the administratrix of Foote’s succession contends that 
the pledge is invalid and unenforceable on three grounds, viz.: (1) Because the act 
of pledge does not set out the amount of the debt secured by it, as provided in 
article 3158 of the Revised Civil Code; (2) because the debtor (insurance com- 
pany) of the pledged nonnegotiable insurance policy was not notified of the exist- 
ence of the pledge; and (3) because Mrs. Gessner lost possession of the pledge 
when she allowed the policy to be surrendered to the insurance company, as secur- 
ity for premiums due said company, without notifying the company that the pol- 
icy had been pledged to her. 

On the other hand, counsel for Mrs. Gessner contends that the questions 
advanced by the administratrix, concerning the unenforcibility of the pledge, are 
not available to her, inasmuch as she is not acting for third persons or creditors 
of Foote in this proceeding but is only representing Foote’s heir, who is, at all 
events, bound by his deed. 

Article 942 of the Revised Civil Code reads: 

“The heir being considered seized of the succession from the moment of its 
being opened, the right of possession, which the deceased had, continues in the 
person of the heir, as if there had been no interruption, and independent of the 
fact of possession.” 

And Article 943 provides: 

“The right of possession, which the deceased had, being continued in the per- 
son of his heir, it results that this possession is transmitted to the heir with all its 
defects, as well as all its advantages, the change in the proprietor producing no 
alteration in the nature of the possession. 

“Thus the extent of the rights of the deceased regulates those of the heir, who 
succeeds to all his rights which can be transmitted, that is, to all those which are 
not, like usufruct, attached to the person of the deceased.” (Italics ours.) 

{1, 2] The foregoing articles demonstrate that, if the pledge herein asserted 
was valid as to Foote, the pledgor, it.is also enforceable against his heir. It is 
suggested, however, that the administratrix of a succession represents the creditors 
of the deceased and not the heirs. It is true that such is the case in most succes- 
sions, but, where the only asset of the estate is an insurance policy made payable 
to the administrator or executor of the deceased, the administrator, with respect 
to the collection of the proceeds of the policy, can only represent the heir of the 
estate because the proceeds of the life insurance are, by law, exempt from the pay- 
ment of the debts of the succession. Section 1 of Act No. 189 of 1914, as amended 
and re-enacted by Act No. 88 of 1916, provides: 

“* * * That the proceeds or avails or dividends of all life, including fraternal 
and co-operative, health and accident insurance shall be exempt from all liability 
for any debt, except for a debt secured by a pledge of policy, or any rights under 
such policy that may have been assigned; or any advance payments made on or 
against such policy.” (Italics ours.) 

This act has been further amended by Acts Nos. 95 and 155 of 1934, but the 
changes made are not of importance to the question here involved. 
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In Succession of Aronson, 168 La. 887, 123 So. 608, it was held that insurance 
policies in favor of the deceased, his executors, and legal representatives formed 
no part of his estate and should not have been included in the administration. 

The doctrine announced in that case was somewhat contracted by the court in 
the Succession of Erwin, 169 La. 877, 126 So. 223, wherein it was held that, while 
the proceeds or avails of life insurance policies, payable to an executor or an 
administrator, were part of the estate, they were considered to be such only in so 
far as the heirs of the deceased were concerned, but, quoad the creditors of the 
insured, they form no part thereof. This view has been approved and reattirmed 
in the Succession of Cotton, 170 La. 828, 129 So. 361, and the Succession of 
Dumestre, 174 La. 482, 141 So. 35. 

[3] Applying the foregoing statutes and the rulings of the Supreme Court to 
the case at bar, we find that the administratrix of Foote’s estate represents the 
deceased’s heir in so far as the proceeds of the policy in question are cencerned. 
We further hold that, under articles 942 and 943 of the Revised Civil Code, if the 
pledge of the policy in suit was valid and binding upon Foote, himself, it is like- 
wise enforceable against the administratrix of his estate as she can only claim the 
avails thereof in her capacity as agent for his heir. 

This leads us to a consideration of the alleged invalidity of the pledge to Mrs. 
Gessner as contended for by counsel for the administratrix. His first point is that 
the pledge is unenforceable because it does not set out the amount of the debt 
secured by it as required by article 3158 of the Revised Civil Code, which provides 
in part: 

“But this privilege shall take place against third persons only in case the 
pledge is proved by some written instrument, in which shall be stated the amount 
of the debt intended to be secured thereby, and the species and nature of the thing 
given in pledge.” (Italics ours.) 

[4,5] A mere reading of the above language is a sufficient answer to counsel’s 
postulation, as it is plain that it has reference solely to the binding effect of the 
pledge on third persons. The administratrix, as we have above pointed out, is 
not a third person in the instant case, but is the agent of the heir of the deceased. 
The fact that the amount of money owed by Foote to Mrs. Gessner is not stated 
in the act of pledge could only be availed of by third persons and not by the 
pledgor or persons claiming through him. The cases of Cater v. Merrell & Co., 
14 La.Ann. 375, 376, Gay & Co. v. Pike, 30 La.Ann. 1332, De Blois, Syndic v. Reiss, 
32 La.Ann. 586, and Commercial Bank v. Shanks, 129 La. 861, 56 So. 1028, relied 
upon by the administratrix, are inapposite because in those matters the rights of 
third persons were involved. 

[6-8] It is next claimed by the administratrix that the pledge is unenforceable 

because the debtor insurance company was not notified of its existence. Article 
3160 of the Revised Civil Code is directed to our attention as substantiating this 
proposition, That article provides: 
_ “When the thing given in pledge consists of a credit or instrument not nego- 
tiable, the pledge shall be complete as to all the world, as soon as the debtor of 
such pledged credit or instrument shall have been notified in writing of the giving 
of such pledge.” (Italics ours.) 

It is apparent that this article is without application to the immediate parties 
to the agreement and may only be invoked by a third person. The obvious pur- 
pose of its enactment was to prevent the debtor of the security pledged from pay- 
ing his obligation to the pledgor or to any one else, other than the pledgee, where 
he has written notice of the pledge. The cases of Commercial Bank v. Shanks, 
supra, Williams v. Succession of Robertson, 133 La. 640, 63 So. 250, Succession of 
Gragard v. Metropolitan Bank, 106 La. 298, 30 So. 885, and Donoven & Daley v. 
Travers, & Hermann, 122 La. 458, 47 So. 769, cited by the administratrix, do not 
sustain her point. 

[9] It is further asserted by the administratrix that the pledge is invalid 
because the privilege was lost when the pledgor and pledgee surrendered the policy 
to the life insurance company as security for the payment of the premiums due 
thereon. Article 3162 of the Revised Civil Code is depended upon to fortify the 
argument. That article provides: 

“In no case does this privilege subsist on the pledge except when the thing 
pledged, if it be a corporeal movable or the evidence of the credit if it be a note 
or other instrument under private signature, has been actually put and remained in 
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the possession of the creditor, or of a third person agreed on by the parties.” 
(Italics ours.) 

The facts of this case disclose that the insurance policy was actually delivered 
to Mrs. Gessner and remained in her possession until August 14, 1934, when, by 
agreement of the parties (pledgor and pledgee), it was surrendered to the insur- 
ance company for the purpose of avoiding a forfeiture for nonpayment of pre- 
miums. Consequently, the requirements of article 3162 were complied with because 
the policy was put in the possession of the pledgee and was later transferred to 
the possession of the debtor (a third person) by agreement between the parties to 
the pledge. Moreover, after the policy was delivered to the insurance company, the 
receipt therefor was turned over to Mrs. Gessner, the pledgee, and remained in her 
possession from that time on. 

The Succession of A. H. D’Meza, 26 La.Ann. 35, is cited by the administratrix 
in support of her contention. But, there, the policy of insurance was never delivered 
to the pledgee or to any one else by agreement of the parties, but remained at all 
times in possession of the alleged pledgor. 

Much reliance is placed by the administratrix in the case of Bacher v. Krauss 
et al., 159 So. 766, decided by this court. But that case is readily distinguishable 
from the instant one. In that case, it appeared that Heymann purchased certain 
bonds with his own funds and deposited the same in the Whitney Bank in the name 
of Krauss. The Whitney Bank was not informed of the fact that Heymann had 
any claim to the bonds and they were at all times subject to withdrawal by Krauss 
and actually within his control. Creditors of Krauss seized the bonds in the hands 
of the bank. We held that, under these circumstances, the asserted pledge of the 
bonds to Heymann was invalid, in so far as third persons were concerned, because 
Heymann had lost control of the property and that, under the law, control of the 
pledge must pass from the pledgor to the pledgee. But, in the case at bar, Mrs. 
Gessner did not lose control of the policy pledged to her, as she retained the receipt 
of the insurance company at the time the policies were surrendered to it by agree- 
ment between Foote and herself. Furthermore, the case of Bacher v. Krauss is 
different from the instant one in that, there, again, the contest was between the 
alleged pledgee and a creditor of the pledgor. The result might have been different 
if the pledgor himself had attempted to resist the claim of Mr. Heymann, as the 
administratrix of the pledgor is attempting to do in this case. 


[10] “The law is also well settled that the pledgee does not lose his pledge 
where he consents that, for a limited time or for a specific purpose, the property 
pledged be placed in the hands of another person or even in the hands of the 
pledgor himself. In Conger v. City of New Orleans, 32 La. Ann. 1250, the Supreme 
Court says: 

“Possession, though essential to the validity of the pledge, need not be always 
in the creditor, It is sufficient that the thing pledged be in the possession of one 
occupying ad hoc, the position of a trustee. The debtor himself may, in some 
cases, be considered as such trustee and be given possession of the thing by him 
pledged, provided his tenure be precarious and clearly for account of the creditor. 
The Louisiana doctrine is in perfect accord with both the common, the Roman and 
French laws.” 

See, also, Britton and Koontz v. Harvey, 47 La.Ann. 259, 16 So. 747. 

[11] It has also been held that, in case a single collateral is pledged by two 
separate and distinct contracts, to two creditors, whose claims aggregate the value 
of the collateral, possession by one is a possession for the benefit of the other, and, 
in this respect, each is the agent of the other pro hac vice. See Levy v. Winter, 
43 La.Ann. 1049, 10 So. 198. Thus, in the case at bar, the policy was pledged to 
Mrs. Gessner to secure a debt to her and, later, by agreement of both pledgor and 
pledgee, the policy was surrendered as a pledge to the insurance company as secur- 
ity for the unpaid premium. Under this state of facts, the possession of the insur- 
ance company was for the benefit of itself and for Mrs. Gessner to the extent of 
their respective claims. Our view in this respect is fortified by the recent decision 
of the Supreme Court in Dickson Ice Cream Co. v. Knight, 177 La. 735, 149 So. 439, 
wherein it was held that the pledgee of rent notes did not surrender the pledge 
when he consented that a certain portion of payments should be applied otherwise 
than to payment of the indebtedness to him. 

We are, therefore, of the opinion that the district court was correct in recog- 
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nizing Mrs. Gessner as pledgee under the agreement of pledge herein asserted by 
her and entitled as such to the proceeds of the insurance policy now in the registry 
of the civil district court. ‘ ; 

[12] Finally, the administratrix contends that, in any event, she is entitled to 
a judgment for the costs of administration of the succession of her husband, which 
. amount to the sum of $322.19. The theory of this argument is that the proceeds 
of the policy were payable to his estate and that, therefore, the court costs and 
other law charges operate as a first lien on the proceeds of the policy. The claim 
is entirely without merit. See Act No. 88 of 1916 and cases above cited. 

For the reasons assigned, the judgment appealed from is affirmed. 

Affirmed. 


TRAVIA v. METROPOLITAN LIFE INS. CO. No. 34089. 
Supreme Court of Louisiana. March 1, 1937. 
Rehearing Denied March 29, 1937. 
173 Southern Reporter 721. 
1. ASSIGNMENT. 

Where insured assigned life policy to secure payment for groceries, rents, 
loans, and advancements, that insured made his estate beneficiary and not assignee 
and that insured left sister and daughter and disposed of his estate in olographic 
will, established that insured did not intend assignee should have full amount of 
policy. 

(For other cases, see Insurance, Dec. Dig. § 222.) 

2. INSURABLE INTEREST. 

Assignee of life policy had insurable interest in life of insured to extent of 
advancements made by assignee to insured, and assignment was therefore supported 
by valuable consideration. 

(For other cases, see Insurance, Dec. Dig. § 116[5].) 

3. WAGER. 


Assignment of life policy to secure advancement held not void as attempt by 
assignee to gamble on insured’s life, notwithstanding advancement was less than 
face amount of policy. . 

(For other cases, see Insurance, Dec. Dig. § 121.) 

4, ASSIGNMENT. 


Where assignment of life policy was acknowledged before notary public, was 
made on form supplied by insurer, and was filed with its local office and its home 
office, and where neither policy nor assignment required acceptance by insurer, 
assignment held valid and binding on insurer notwithstanding it had not been 
accepted bv insurer. 

(For other cases, see Insurance, Dec. Dig. § 207/11.) 

5. DATE OF ISSUE. 


Where life policy specifically provided that its date, August 6, 1932, should 
be deemed “the date of issue,” such date was required to be taken for all purposes 
affecting rights of insurer and of insured thereunder as the governing date. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

7. POLICY DATE. 


Where life policy dated August 6, 1932, was dated after insured’s application 
of date August 4, 1932, but before medical examination dated August 9, 1932, and 
where policy provided that policy and application should constitute entire contract, 
and that its date should be deemed date of issue, and where insurer attacked valid- 
ity of policy because of misrepresentations regarding insured’s age and health in 
application, evidence of alleged misrepresentations made in medical examination 
held inadmissible and policy was valid and binding on insurer (Act No. 97 of 1908, 
as amended by Act No. 195 of 1932; Act No. 134 of 1934; Act No. 52 of 1906. 
as amended by Act No. 227 of 1916). 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

a Neves from Civil District Court, Parish of Orleans; Wm. H. Byrnes, Jr., 
Judge, 
Action by Charles J. Travia against the Metropolitan Life Insurance Com- 
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pany, wherein Miss Lillian E. Douglas, dative testamentary executrix of John P. 
Douglas, deceased, intervened. From the judgment, the defendant and plaintiff 
appeal. 

Affirmed. 

Leslie Moses and H. W. & H. M. Robinson, all of New Orleans, for plaintiff- 
appellant. 

Spencer, Gidiere, Phelps & Dunbar and Sumter D. Marks, Jr., all of New 
Orleans, for defendant-appellant. 

Nat B. Knight, Jr., of Gretna, for Miss Lillian E. Douglas, dative testamentary 
executrix of the succession of John P. Douglas, intervener-appellee. 

LAND, Justice. 

On August 6, 1932, defendant company issued to John P. Douglas a policy 
on his life in the sum of $5,000, payable to the estate of the assured. 

On September 17, 1932, the assured assigned this policy to plaintiff to secure 
payment for groceries, rent, and loans, amounting, at the death of the assured, 
to $262; and also to secure the additional sum of $119.10, advanced to him by 
plaintiff for payment of the first semiannual premium on the policy. 

Douglas was killed in the city of New Orleans on September 30, 1932. He 
died from gunshot wounds in the back. 

Plaintiff, as assignee, brought this suit to recover the face value of the policy 
in the sum of $5,000. 

Defendant company refused to pay the policy to plaintiff, after due proof of 
the death of the assured and after demand for payment, on the following grounds: 

(a) Because of misrepresentation as to assured’s age and health in the applica- 
tion of insurance. 

(b) Because policy constituted an attempt by plaintiff to gamble on life of 
assured. 

(c) Because assignment was void since defendant company never accepted the 
same. 

John P. Douglas, at his death, left a sister, Miss Lillian E. Douglas, and a 
daughter, May Everett Douglas, his sole heir at law. Both are of the full age of 
majority, and both are residents of the city of New Orleans. The policy of $5,000 
payable to his estate constitutes the sole asset in his succession. Decedent also 
left an olographic will in which he instituted his sister universal legatee. As 
decedent failed to name an executor in his last will and testament, his sister, 
Miss Lillian E. Douglas, was appointed dative testamentary executrix by the civil 
district court for the parish of Orleans. She has intervened in this suit as legal 
representative of the succession of John P. Douglas, and claims the full face 
of the policy in the sum of $5,000. 

Intervener alleges the validity of the policy, but attacks the assignment by 
assured to plaintiff on the following grounds: 

(a) That plaintiff, as assignee, had no insurable interest in the life of John 
P. Douglas, the assured. 


(b) That the assignment was without serious consideration. 
(c) That defendant company never accepted the same. 


(d) That the assignment constituted an attempt by plaintiff to gamble on the 
life of the assured. 


(e) That if the assignment is held to be valid and binding, the intervener, 
in the alternative, contends that it is a mere security for the indebtedness of the 
assured to plaintiff, and that plaintiff could not, in any event, recover more than 
the amount of that indebtedness. 


After trial had upon these issues, the civil district court for the parish of 
Orleans held that the policy issued by defendant company to John P. Douglas was 
valid, and that its assignment by the assured to plaintiff was also valid, to the 
extent of the money advanced by plaintiff to the assured, and rendered judgment 
in favor of the intervener, dative testamentary executrix, in the full sum of 
$5,000, the full face of the policy, with legal interest from April 29, 1933, until 
paid and all costs. 


The civil district court also decreed in this judgment that the intervener, dative 
testamentary executrix, should pay to plaintiff; out of the proceeds of the $5,000, 
the sum of $381.10, money advanced by plaintiff to the assured, with legal interest 
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from April 29, 1933, until paid, and that plaintiff have judgment against defendant, 
Metropolitan Life Insurance Company, for the costs of these proceedings. 

From this judgment, defendant company has appealed suspensively, and plain- 
tif has appealed devolutively. Intervener has neither appealed nor answered the 
appeals. 

; Plaintiff has filed in this court an exception of no right and of no cause of 
action to the petition of intervention. 

{1] (1) That the assured did not intend that plaintiff should have the full 
amount of the policy at his death is made evident by the fact that the assured 
made his estate the beneficiary and not the plaintiff. Besides, the assured left a 
sister and a daughter and disposed of his estate in an olographic will, thereby 
clearly intending that they should receive the benefit of whatever was left after the 
payment of debts. 

[2] (2) Although plaintiff cannot recover the full amount of the policy, it is 
conceded, in the alternative, that he has an insurable interest in the life of the 
assured, to the extent of the advances made by plaintiff to him. That this sum 
amounts to $381.10 is clearly shown by the testimony of Travia, plaintiff, and by 
Vincent Verciglio, who worked at Travia’s restaurant. Sup.Tr., pp. 5, 6-9, 9-11. 

Plaintiff therefore had an insurable interest in the life of the assured as to 
this indebtedness, and the assignment was therefore made for valuable consid- 
eration. 

[3] (3) We find no proof in the record that the assignment was an attempt 
by plaintiff to gamble on the life of the assured. The mere fact of assignment of 
a life insurance policy for a sum less than the face of the policy does not constitute 
proof that it is a gamble on the life of the assured. Should we so hold, it would 
not be possible for the assured to obtain any loan at all, upon the assignment of 
the policy as security for money advanced, or to be advanced to the assured. 

[4] (4) Nor are we impressed with the contention that the assignment was 
void because not accepted by defendant company. The assignment was acknowl- 
edged before a notary public in the city of New Orleans September 17, 1932. It 
was made on a form supplied by defendant company and was filed with its local 
office and its New York office. Douglas was killed on September 30, 1932, and 
proof of death was filed October 3, 1932. Subsequently defendant company found 
that, in the assignment, Travia, the plaintiff, was inadvertently described as a 
“debtor,” instead of a “creditor” of the assured, and requested Travia to correct 
this mistake by affidavit, which was done on October 4th. The affidavit was 
supplied and admittedly received by defendant- company. Sup.Tr., p. 3. The 
affidavit further set forth that Travia loaned money to decedent both before and 
after the policy issued. ‘ 

Nowhere in the policy or in the assignment is any requirement that it must 
be accepted by defendant company. The assignment provides on its face, and the 
policy provides in clause 7, that it shall not be “binding upon the Company” unless 
it be “filed with the Company” at its home office, and it is admitted in article ITI 
of defendant company’s answer that it was so filed. 

There was strict compliance with the company’s rules: the assignment was 
on their form, in the manner provided, and was filed with the home office, and is 
therefore binding on defendant company. 

(5) What has been said above in this opinion also disposes of two of the 
grounds of attack made by defendant company upon the validity of the policy and 
of the assignment in this case: 

(b) Because the policy constituted an attempt by plaintiff to gamble on the 
life of the assured. 

(c) Because assignment was void since defendant company never accepted 
same. 

We will now take up the first and remaining ground of attack by defendant 
company upon the validity of the policy: 

(a) Because of misrepresentation as to assured’s age and health. 

, In connection with the point raised, the provisions of the policy to be consid- 
ered are the following: 


_ “In Witness Whereof, the Metropolitan Life Insurance Company has caused 
this Policy to be executed this 6th day of August, 1932, which is the date of issue 
of this Policy.” (Italics ours.) 
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“Provisions and Benefits 

“4, Entire Contract. This Policy and the application therefor constitutes the 
entire contract between the parties, and all statements made by the Insured shall, 
in absence of fraud, be deemed representations and not warranties, and no state- 
ment shall avoid this Policy or be used in defense of a claim hereunder unless it 
be contained in the application therefor and a copy of such application is attached 
to this Policy when issued.” 

The “application” is divided into three severable parts: 

(a) The application proper, “Part A,” giving name, address, age, occupation, 
insurance applied for, etc., is dated August 4, 1932, is signed by assured, and wit- 
nessed by the agent. 

(b) The application “Part B,” the medical examination, is dated August 9, 
3 three days subsequent to the date of the issuance of the policy, August 6, 

(c) The application “Part C,” the confidential report of the examining physi- 
cian, is dated the same day as “Part B,” August 9, 1932. 

Each part of the application was a separate double sheet, and each bore its 
own date line and signatures. 

[5] It is therefore apparent that the policy, dated August 6, 1932, was dated 
after the assured’s application, of date August 4, 1932, but before the medical 
examination, dated August 9, 1932. 

Since the policy itself specifically provides that its date, August 6, 1932, shall 
be deemed “the date of issue,” this date must be taken for all purposes affecting 
the rights of the company and of the assured thereunder as the governing date, 
as expressly held in Mutual Life Insurance Company v. Hurni Packing Company, 
263 U.S. 167, 44 S.Ct. 90, 68 L.Ed. 235, 31 A.L.R. 102. 

The policy, having issued without medical examination, comes clearly within 
the purview of the following statutory provisions: 

Act No. 97 of 1908, as amended by Act No. 195 of 1932, and Act No. 134 of 
1934 provide that whenever a life insurance policy has been issued without medical 
examination (as in the instant case), it shall be presumed that knowledge of 
the agent concerning the health, habits, or occupation of the insured has been 
disclosed to his principal, and that the company has waived its right to claim 
forfeiture on the ground that the assured did not make full and true answers in 
the application. 

Act No. 52 of 1906, as amended by Act No. 227 or 1916, provides that the 
policy when issued must contain the entire contract, and all statements of the 
insured in the absence of fraud shall be deemed representations and that no state- 
ment not indorsed upon: or attached to the policy when issued shall be used in 
defense to a claim thereunder. 

[6] The offer of defendant company, therefore, to prove by parol evidence 
in this case that August 9, 1932, was the date of the issuance of the policy, when 
the. policy itself declares that August 6, 1932, is the date of its issuance, was 
properly overruled and rejected. 

In Mutual Life Insurance Company v. Hurni Packing Company, cited supra, 
the Supreme Court of the United States said: “The determination of the case 
depends upon the meaning of a clause in the policy as follows: ‘Incontestability. 
—This policy shall be incontestable, except for nonpayment of premiums, provided 
two years shall have elapsed from its date of issue.’ The trial court held that the 
words ‘its date of issue’ were to be construed as referring to the date upon the 
face of the policy, viz. August 23, 1915, and this. was also the view of the Court 
of Appeals. * * * It is contended on behalf of the insurance company: (1) That 
the period of incontestability did not begin to run until the delivery of the policy, 
or, in any event, until its actual execution on September 7th; and (2). * * * : 

“First. The rule is settled that in case of ambiguity that construction of 
the policy will be adopted which is most favorable to the insured. The language 
employed is that of the company and it is consistent with both reason and justice 
that any fair doubt as to the meaning of its own words should be resolved against 
it. [Citing Authorities]” 

“The word ‘date’ is used frequently to designate the actual time when an event 
takes place, but, as applied to written instruments, its primary signification is the 
time specified therein. Indeed this is the meaning which its derivation (datus- 
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given) most naturally suggests. In Bement v. Trenton Locomotive & Machine 
Mfg. Co., 32 N.J.Law, 513, 515, 516, it is said: ‘The primary signification of the 
word “date” is not time in the abstract nor time taken absolutely, but, as its deriva- 
tion plainly indicates, time “given” or specified, time in some way ascertained and 
fixed; this is the sense in which the word is commonly used. When we speak of 
the date of a deed, we do not mean the time when it was actually executed, but 
the time of its execution, as given or stated in the deed itself. The date of an 
item, or of a charge in a book account, is not necessarily the time when the article 
charged was, in fact, furnished, but simply the time given or set down in the 
account, in connection with such charge.’ * * * 

“Here the words, referring to the written policy, are ‘from its date of issue.’ 
While the question, it must be conceded, is not certainly free from reasonable 
doubt, yet, having in mind the rule first above stated, that in such case the doubt 
must be resolved in the way most favorable to the insured, we conclude that the 
words refer not to the time of actual execution of the policy or the time of its 
delivery, but to the date of issue as specified in the policy itself. Wood v. Broth- 
erhood of American Yeomen, 148 Iowa, 400, 403, 404, 126 N.W. 949; Anderson 
v. Mutual L. Ins. Co., 164 Cal. 712, 130 P. 726, Ann.Cas.1914B, 903, Harrington v. 
Mutual L. Ins. Co., 21 N.D. 447, 131 N.W. 246, 34 L.R.A.(NLS.) 373; Yesler v. 
Seattle, 1 Wash. 308, 322, 323, 25 P. 1014. It was competent for the parties to 
agree that the effective date of the policy should be one prior to its actual execu- 
tion or issue; and this, in our opinion, is what they did. Plainly their agreement 
was effective to govern the amount of the premiums and the time of their future 
payment, reducing the former and shortening the latter, and, in the absence of 
words evincing a contrary intent, we are unable to avoid the conclusion that it 
was likewise effective in respect of other provisions of the policy, including the 
one here in question. This conclusion is fortified by a consideration of the precise 
words employed, which are ‘from its (that is, the policy’s) date of issue,’ or, in 
other words, from the date of issue as specified in the policy. It was within the 
power of the insurance company if it meant otherwise, to say so in plain terms. 
Not having done so, it must accept the consequences resulting from the fact that 
the doubt for which its own lack of clearness was responsible must be resolved 
against it.” 

[7] Defendant company has pleaded as a special defense in article XII of its 
original answer that the policy “was issued in consideration of the assured’s 
application therefor * * * ; that said written application was made by the said 
John P. Douglas under date of August 4, 1932, and in said application said John 
P. Douglas gave the following answers to the questions propounded therein, as 
follows,” etc. (Italics ours.) 

However, at the trial, defendant company sought to show that the alleged 
misrepresentations were made in a document dated August 9, 1932, without any 
allegation to support the proof offered. 

Our conclusion is that the attack made upon the validity of the policy in this 
case is without merit, and that the policy is valid and binding upon defendant com- 
pany. 

_(6) Plaintiff has filed in this court an exception of no right and no cause of 
action, on the ground that the petition of intervention changes the issues between 
the original parties to the suit and raises new ones, in that intervener, for the first 
time in this suit, attacks the validity of the assignment sued upon for the reasons: 

1. That same is void for lack of insurable interest. 

2. That same is void for lack of consideration. 

3. That same is void for being a wagering contract. 

4. That if same is valid, it is purely a pledge, none of which issues are tendered 
by defendant, and without which intervener’s demand is without foundanion in 
fact and in law. 


__ It is provided in article 389 of the Code of Practice of this state that: “An 
intervention or interpleader is a demand by which a third person requires to be 
permitted to become a party in a suit between other persons; by joining the 
plaintiff in claiming the same thing, or something connected with it, or by uniting 
with the defendant in resisting the claims of the plaintiff, or, where his interest 
requires it, by opposing both.” 

[8] The grounds upon which intervener attacks the assignment upon which 
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plaintiff relies are all set forth in the original petition of intervention filed in the 
lower court. In the main suit, plaintiff asserts the validity of both the policy of 
insurance and of the assignment, while defendant attacks the validity of both. We 
therefore fail to see that any new issues have been raised by the intervener, in 
attacking the validity of the assignment, although such attack may be based upon 
grounds, all of which are not relied upon by defendant company. 

[9] Besides, intervener has not joined the plaintiff in this case, in claiming 
the same thing, nor has intervener united with defendant company in resisting the 
claims of plaintiff, as is plainly shown by the allegations of the petition of inter- 
vention. Tr., pp. 23-26. But intervener, as she has the clear right so to do, has 
opposed the claim of plaintiff as to the validity of the assignment, and has also 
opposed the claim of defendant company as to the invalidity of the policy of 
insurance. 

Our conclusion is that the exception of no right or cause of action, filed by 
plaintiff in this court, is without merit. 

For the reasons assigned, it is ordered that the exception of no right and of 
no cause of action, filed by plaintiff in this court, be overruled. 

It is further ordered that the judgment appealed from be affirmed, and that 
defendant, Metropolitan Life Insurance Company, pay all of the costs of these 
proceedings in this court and in the lower court. 

O’Niell, C. J., and Higgins, J., absent. 


HICKMAN et al. v. PAN-AMERICAN LIFE INS. CO. No. 34016. 
Supreme Court of Louisiana. March 1, 1937. 
Rehearing Denied March 29, 1937. 
173 Southern Reporter 742. 
1. PROOF OF DISABILITY. 

Generally, provision that policy will lapse for nonpayment of premiums will 
be rigorously enforced, despite provision for waiver of premiums in case of 
disability, unlesss proof of the disability relied on was furnished to insurer. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

2. NOTICE. 4 

Where total disability for which insurance benefit is claimed consists of 
insanity, such as to disable insured from giving insurer required notice of dis- 
ability, giving such notice is excused notwithstanding policy provision requiring it. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

3. INSANITY. 


Petition, in action on life policy with total disability benefits, alleging in effect 
that insanity was excuse for default in payment of premiums but, if it was not an 
excuse, that despite nonpayment of premiums insuredd was entitled to. extended 
innsurance, veld sufficient, irrespective of meritss of right to extended insurance, 
since extended insurance was claimed only in the alternative. 

(For other cases, see Insurance, Dec. Dig. § 670.) 

4. INSANITY. 


In action on life policy with total disability benefits, evidence held to show 
that insured suffered from paretic insanity and amnesia at time of his default 
in payment of premium, so as to excuse both his default in payment and his 
failure to give notice of disability at that time. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

5. PENALTY. 

Insurance company who defended action on life policy with disability benefits 
on ground that insured, being insane, did not give notice of his disability, held 
not liable for statutory double indemnity and attorney’s fees as penalty for 
delaying payment “without just and reasonable ground,” where legal question of 
whether insanity excused notice of disability was uncertain (Act No. 310 of 1910, 
§ 2). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Ninth Judicial District Court, Parish of Rapides; R. C. Cul- 
pepper, Judge. b : : 

Action by Mrs. Thomas J. Hickman, curatrix, and others, against Pan- 
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pean Life Insurance Company. From a judgment for plaintiffs, defendant 
appeals. 

Affirmed. 

Hawthorn, Stafford & Pitts, of Alexandria, for appellant. 

Hunter & Neilson, of Alexandria, for appellees. 

O’Niet, Chief Justice. 

The question in this case is whether, under a life insurance policy providing 
for a total disability benefit and requiring that proof of any such disability shall 
be furnished before default in the payment of a subsequent premium, a failure to 
give the notice before default in the payment of the premium is excusable when 
insanity is the cause of the disability and of the failure to give the notice. The 
judge of the district court decided in favor of the insured. He is an interdict, 
confined in a state hospital for the insane, and is represented in this suit by his 
wife, as curatrix. The insurance company has appealed from the decision. 

This is the first time the question has been put to this court. In some juris- 
dictions the courts have decided the question one way, and in other jurisdictions 
they have decided it the other way. In the case of the Mutual Life Insurance 
Company v. Johnson, 293 U.S. 335-340, 55 S.Ct. 154, 156, 79 L.Ed. 398, the 
Supreme Court of the United States gave the line-up of the decisions on each 
side of the question, and said, “without suggesting an independent preference 
either one way or the other,” that the court would follow the law of the state 
in which the insurance policy was delivered to the insured and in which the 
insured resided. The District Court of the United States for the Western 
District of Virginia upheld the insurance company’s contention, that the insanity 
of the insured did not excuse his failure to furnish proof of his disability, so as 
to give him the benefit of the stipulation waiving premiums falling due during 
the disability; hence the court directed a verdict for the insurance company. 
The Court of Appeals for the Fourth Circuit reversed the ruling and remanded 
the case for trial. 70 F.(2d) 41. The Supreme Court affirmed the judgment of 
the Court of Appeals, following the decision of the Supreme Court of Virginia 
in Swann vy. Atlantic Life Insurance Co., 156 Va. 852, 159 S.E. 192. The Supreme 
Court of the United States cited the following additional opinion supporting the 
ruling of the Circuit Court of Appeals, viz.: Rhyne v. Jefferson Standard: Life 
Insurance Co., 196 N.C. 717, 147 or. 6; Id., 199 N.C. 419, 154 S.E. 749; Levan v. 
Metropolitan Life Insurance Co., 138 S.C. 253, 136 S.E. 304; Pfeiffer v. Missouri 
State Life Insurance Co., 174 Ark. 783, 297 S.W. 847, 54 A.L.R. 600; Reed v. 
Loyal Protective Association, 154 Mich. 161, 117 N.W. 600; Marti v. Midwest 
Life Insurance Co., 108 Neb. 845, 189 N.W. 388, 29 A.L.R. 1507; Roseberry v. 
American Benevolent Ass’n, 142 Mo.App. 552, 121 S.W. 785; Meropolitan Life 
Insurance Co. v. Carroll, 209 Ky. 522, 273 S.W. 54; Comstock v. Fraternal Acci- 
dent Association, 116 Wis. 382, 93 N.W. 22; Missouri State Life Insurance Co. v. 
Le Fere (Tex.Civ.App.) 10 S.W.(2d) 267. Cf. Trippe v. Provident Fund Society, 
140 N.Y. 23, 35 N.E. 316, 22 L.R.A. 432, 37 Am.St.Rep. 529; Insurance Companies 
y. Boykin, 12 Wall. 433, 436, 20 L.Ed. 442, 443; American Law Institute’s Restate- 
ment of the Law of Contracts, No. 301, Illustration 4. And the Supreme Court 
of the United States gave the following list of decisions supporting the insurance 
company’s interpretation of the contract, viz.: New England Mutual Life Insur- 
ance Co. v. Reynolds, 217 Ala. 307, 116 So. 151, 59 A.L.R. 1075; Iannrelli v. 
Kansas City Life Insurance Co., 114 W.Va. 88, 171 S.E. 748; Smith v. Missouri 
State Life Insurance Co., 134 Kan. 426, 7 P.(2d) 65; Berry v. Lamar Life Insur- 
ance Co., 165 Miss. 405, 142 So. 445, 145 So. 887; Western & Southern Life 
Insurance Co. v. Smith, 41 Ohio App. 197, 180 N.E. 749; Reynolds v. Travelers’ 
Insurance Co., 176 Wash. 36, 28 P.(2d) 310; Dean v. Northwestern Mutual Life 
Insurance Co., 175 Ga. 321, 165 S.E. 235; Hall v. Acacia Mutual Life Association, 
164 Tenn. 93, 46 S.W.(2d) 56; Egan v. New York Life Insurance Co. (C.C.A.5th) 
67 F.(2d) 899. Cf. Courson v. New York Life Insurance Co., 295 Pa. 518, 145 A. 
330; Whiteside v. North American Accident Insurance Co., 200 N.Y. 320, 93 N.E. 
eae L.R.A.(N.S.) 696. 

oo, J surance company quotes from Bergholm vy. Peoria Life Insurance Co., 
284 U.S. 489, 52 S.Ct. 230, 76 L.Ed. 416, an excerpt which was quoted by the 
upreme Court of Mississippi as supporting the decision in Berry v. Lamar Life 
Insurance Company, 165 Miss. 405, 142 So. 445, 145 So. 887, 889, viz.: 

Here the obligation of the company does not rest upon the existence of the 
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disability ; but it is the receipt by the company of proof of the disability which is 
definitely made a condition precedent to an assumption by it of payment of the 
premiums becoming due after the receipt of such proof. The provision to that 
effect is wholly free from the ambiguity which the court thought existed in the 
Marshall policy. [Minnesota Mutual Life Insurance Co. v. Marshall (C.C.A.8th) 
29 F.(2d) 977].” 

In the Bergholm Case it does not appear to have been contended that insanity 
was the cause of the failure of the insured to pay the premium. For that reason 
it was said in Mutual Life Insurance Co. v. Johnson, supra, that the decision in 
the Bergholm Case did not support the argument for the Mutual Life Insurance 
Company, thus: 

“Bergholm v. Peoria L. Ins. Co., 284 U.S. 489, 52 S.Ct. 230, 76 L.Ed. 416, is not 
apposite; there being no evidence in that case of incapacity, physical or mental, 
to give the prescribed notice.” 

[1] The doctrine of the Bergholm Case is simply this: That the provision 
in a life insurance policy that, upon receipt by the insurer of satisfactory proof 
that the insured is totally and permanently disabled, he will be exempted from 
the payment of premiums thereafter during the continuance of the disability, 
does not save the policy from lapsing by reason of the nonpayment of a premium 
falling due at a time when the disability existed unless proof thereof was fur- 
nished to the insurer. That general rule was approved by this court in Compton 
v. Amicable Life Insurance Co., 182 La. 991, 162 So. 751, 105 A.L.R. 1087. But 
the doctrine that, if insanity is the cause of the disability and of the failure to 
pay a premium falling due during the disability, the policy shall not lapse 
because of the non-payment of the premium, is an exception to the general 
rule, which otherwise enforces rigorously the stipulation that all premiums must 
be paid on or before the day stipulated. 

[2] There is no good reason why we should analyze the conflicting opinions 
on this question. The courts that maintain that insanty is not an excuse for a 
failure of a policyholder to pay a premium falling due during such disability 
adhere to the letter of the contract, and maintain that such en excuse cannot 
avail the policyholder if it is not so stipulated in the policy. The courts that 
hold the other way say that the parties entering into a contract of insurance 
providing for a total disability benefit, and requiring proof thereof to be furnished 
by the insured to the insurer before default in the payment of a premium, do 
not contemplate that the cause of the disability may be insanity, and may there- 
fore make it utterly imposssible to give the notice within the period stipulated; 
hence these courts maintain that it goes without saying that one of the parties 
to such a contract shall not be obliged to do something which providence alone 
has made impossible. That is the opinion of a majority of the courts; and we 
have decided to approve and adopt it. In the editorial note in 54 A.L.R. 611, 
referring to the case of Pfeiffer v. Missouri State Life Insurance Co., 174 Ark. 
783, 297 S.W. 847, it is said: 

“The overwhelming weight of authority is to the effect that the insured, in 
policies requiring notice of the accident or disability within a stipulated time 
after the occurrence thereof, is excused for his failure to give such notice within 
the stipulated period if he is prevented from so doing by reason of mental 
incapacity resulting from the accident or disability, provided such notice is given 
a reasonable time after recovering his mental faculties.” 

In this case it appears that no one but the insured knew anything about his 
insurance policies until his wife found them, soon after he was interdicted. She 
immediately turned them over to a lawyer, and he immediately notified the 
insurance company of the disability of the insured. 


In the American Law Institute’s Restatement of the Law of Contracts, No. 
301, giving instances where an impossibility that would discharge the duty to 
perform a promise excuses a condition, the fourth “Illustration” given is this: 


“4. A, an insurance company, insures the life of B for the benefit of B’s wife, 
C. The policy contains a condition that default in the payment of premiums 1s 
excusable if notification is sent by the insured before making default. B becomes 
insane and makes default in paying a premium. Being insane, he gives no 
previous notification of the non-payment. Within the period of grace allowed 
by the terms of the policy if he had sent notification, he dies. A is bound to 
pay the policy, the condition being excused because of impossibility.” 
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[3] The insurance company in this case pleaded that the plaintiff's petition did 
not disclose 2 cause or right of action. The district judge, in overruiing the plea, 
rendered a very convincing opinion on the subject. The plea is insisted upon yet. 
It is argued that the plaintiff, executrix, in a certain paragraph of ler petition, 
admitted that the two policies of insurance on which the suit is founded became 
extended insurance, for a period which expired after this suit was filed. These 
alkgations would be, virtually, a denial of a right of action if they stood alone 
But, when all of the allegations of the petition are given effect, it is made plain 
crough that the plaintiff claims, primarfy, that because insanity was the cause oi 
tlhe disability of the insured, and of his failure to give the insurer notice of the 
disability, the policy did not lapse for nonpayment of the premium falling due dur- 
ing the disability: and, in the alternative, that, if the insanity was not an excuse 
for the default in the payment of the premium falling due during the insanity, the 
insurance became extended insurance, with the benefit of the disability clause, 
extending beyond the time when the notice of the disability was given. We are 
not much impressed with this alternative proposition, but we find it unnecessary 
to give it further consideration, because the insanity plea is well founded. 


[4] The insurance company denies that the insured was “completely insane’ 
before he defaulted on the payment of a premium, and denies that he was mentally 
or physically disabled or prevented “from pursuing any and all gainful occupations” 
—as provided in the policies of insurance. The evidence, however, leaves no doubt 
that the insanity, with which the insured was afflicted before and at the time of 
the default on the payment of a premium, produced total and permanent disability, 
preventing the insured from pursuing any gainful occupation, and preventing his 
furnishing proof or giving notice of his disability. The form of insanity was 
paresis. Its existence was discovered by attending physicians nearly a year before 
the insured defaulted on the payment of a premium on his policies. The two 
policies were of the same date, March 18, 1918; and the premiums were payable 
annually on the same day of the year. It is said in the briefs that the default on 
the premium payment occurred on November 1, 1933. According to the policies it 
seems that the premium was payable on the 18th of March. That is a matter of 
no importance because the ailment of the insured was diagnosed as paresis in the 
latter part of 1932. He was admitted to the insane asylum on the 13th of February, 
1933, without being interdicted. He was subjected then to the most approved tests 
and diagnosis, by the assistant superintendent of the institution, who is a neuro- 
psychiatrist of high standing, and who pronounced the ailment general paresis. 
The patient was released, or “paroled,” as the superintendent says, on the 16th of 
March, 1933, seeming much improved by the treatment which he had received at 
the institution; but the condition of the insured grew gradually worse, and on the 
2d day of January, 1935, he was adjudged an interdict and returned to the asylum, 
hopelessly insane. -Meanwhile, according to the testimony of the psyhciatrist, the 
insured was totally disabled and prevented by his affliction, from pursuing any 
gainful occupation. Of course, as the psychiatrist admitted on cross-examination, 
the insured could have notified the insurance company of his affliction if he ha¢ 
known of it, and if he could have remembered his obligation to notify the com- 
pany; but, as the psychiatrist said, the insured did not know the nature or extent 
of his ailment, and was afflicted with amnesia. The fact that he never defaulted on 
the payment of a premium on his policies for fifteen years, or before the physicians 
discovered that he had paresis—together with the fact that it would have cost 
him nothing to save the policies from lapsing and to collect the disability benefits, 
by merely notifying the company of his disability—is of itself strong evidence that 
the insanity was the cause of his failure to notify the company of his disability. 

[5] The district judge rejected the demand of the plaintiff for the penalties— 
double indemnity and attorney’s fees—prescribed by Act No. 310 of 1910. The 
plaintiff asks for an amendment of the judgment in that respect. The statute 
imposes the penalties only when the insurance company delays payment “without 
just and reasonable grounds such as to put a reasonable and prudent business man 
on his guard.” Section 2. We agree with the district judge that there was nothing 
unjust or unreasonable in the belief or hope of the insurance company that this 
court might adopt the company’s opinion, supported by that of many courts, on 
the question of law which was tendered in this case, for the first time in this state. 

ence it cannot be said that the insurance company’s denial of liability was without 
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reasonable ground, or such ground as might put a reasonable and prudent business 
man on his guard. : 
The judgment is affirmed. 


WALKER v. ACACIA MUT. LIFE INS. CO. No. 32687. 
Supreme Court of Mississippi, Division B. April 12, 1937. 
Southern Reporter 453. 
1. REINSTATEMENT. ; ; 

Insurer’s failure to send to insured copy of application for reinstatement of 
lapsed life policy held not to preclude insurer from denying truth of statements 
in application for reinstatement because of statute requiring life insurance com- 
panies to deliver to insured, with policy, copy of insured’s application, and in 
default thereof prohibiting such companies from denying truth of statements in 
application, since statute has reference to application upon which original policy 
is “a and not to any reinstatement subsequent to original delivery (Code 1930, 
§ 5174). 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 


Appeal from Chancery Court, Lauderdale County; A. B. Amis, Sr., Chancellor. 

Action by Beulah S. Walker against the Acacia Mutual Life Insurance Com- 
pany. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

Edwin A. Dunn, of Meridian, for appellant. 

Wells, Wells & Lipscomb, of Jackson, for appellee. 

GriFFiTH, Justice. 

Appellant was the sole beneficiary in a policy of life insurance issued by 
appellee. The policy lapsed for nonpayment of premiums, but was reinstated under 
provisions contained in the policy, among which was that the application for 
reinstatement must show the applicant to be in good health at the time of such 
application. It is undenied that the application for reinstatement was untrue in 
material particulars and that the falsity thereof was well known to the insured 
when made and forwarded to the company. 


A copy of the application for reinstatement was not sent by the company 
to the insured, and for that reason appellant contends that under section 5174, Code 
1930, the company is precluded from any denial of the truth of the statements in 
the said application for reinstatement, and this presents the sole issue for deter- 
mination on this appeal. 

The cited section reads as follows: “All life insurance companies doing busi- 
ness in the state of Mississippi shall deliver to the insured with the policy, certifi- 
cate or contract of insurance in any form a copy of the insured’s application, and 
in default thereof said life insurance company shall not be permitted in any court 
of this state to deny that any of the statements in said application are true.” | 

{1, 2] The language of the statute plainly has reference to the application 
upon which the original policy is or was issued and delivered, and not to any 
reinstatement subsequent to the original delivery. To extend the language of 
the statute to make it mean that for which appellant contends, would be to indulge 
in judicial legislation, from which, under established principles, we must refrain. 
In addition, there is the salutary rule of controlling importance here, and that is 
that “any statutory provision which deprives one of the right to allege and to prove 
a material fraud, or which places any condition upon a litigant’s right to rely 
upon fraud as a defense, should not be extended by implication beyond the plain 
meaning of the statutory language.” New York Life Ins. Co. v. Buchberg, 249 
Mich. 317, 228 N.W. 770, 772, 67 A.L.R. 1483. See, also, Linder v. Metropolitan 
Life Ins. Co., 148 Tenn. 236, 255 S.W. 43; Holden v. Metropolitan Life Ins, Co, 
188 Mass. 212, 74 N.E. 337; National Life Ins, Co. v. Nagel, 260 Mich. 635, 245 
N.W. 540; Rothschild v. New York Life Ins. Co., 106 Pa.Super. 554, 162 A. 463; 
New York Life Ins. Co. v. Rosen, 227 App.Div. 79, 236 N.Y.S. 659. 

Had it been necessary that the old policy be surrendered and a new one issued 
and delivered, or had this, in fact, been done, it may be that a different case might 
be thereby presented; but so far as this record shows, the old policy remained in 
the yo emer of the insured at all times after its original issuance and delivery. 

Affirmed. 
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SALOMONE v. PRUDENTIAL INS. CO. OF AMERICA. No. 23958. 
St. Louis Court of Appeals. Missouri. April 6, 1937. 
As Modified on Denial of Rehearing April 20, 1937. 
103 Southwestern Reporter (2d) 506. 
1. CONSTRUCTION, 


Policy which was a single policy of life insurance would be considered and con- 
strued as a whole. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
2. CONSTRUCTION. 

Doubt arising from language of life policy must be resolved in favor of insured 
and most strongly against insurer. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
3. CONSTRUCTION. 

Life policy must be construed liberally in favor of insured and against insurer, 
and construction most favorable to insured must be adopted though otherwise 
intended by insurer where policy is susceptible of two constructions equally rea- 
sonable, and policy must be so construed, if possible, as not to defeat claim to 
indemnity, since law does not favor forfeitures. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
4. EXTENDED INSURANCE. 

Where extended insurance provisions of life policy stated that amount payable, 
if death occurred within term of extended insurance, should be that amount which 
would have been payable if policy had been continued in force, and policy did not 
exclude accidental death benefits while policy was continued in force under extended 
insurance provision, amount of insurance payable for accidental death which occur- 
red during extended insurance term was same amount as that which would have 
been payable if premiums had been paid (Mo.St.Ann. § 5741, pp. 4388, 4389). 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

Appeal from St. Louis Circuit Court; Frank C. O’Malley, Judge. 

“Not to be published in State Reports.” 

Action by Lucia Salamone, administratrix of the estate of Salvatore Salamone, 
against the Prudential Insurance Company of America. From a judgment for 
plaintiff, defendant appeals. 

Affirmed. 

Fordyce, White, Mayne & Williams and G. Carroll Stribling, all of St. Louis, 
for appellant. 

Edward J. Houlihan, of St. Louis, for respondent. 

McCuuen, Judge. 

Respondent, plaintiff, brought this suit against appellant, defendant to recover 
the death benefits provided for in a policy of life insurance issued by defendant 
on the life of Salvatore Salamone. The suit was originally brought in a justice 
of the peace court on November 27, 1933. There was a judgment in that court 
for plaintiff in the sum of $564, the full amount prayed for by plaintiff. On appeal 
to the circuit court of the city of St. Louis, after a trial before the court, a jury 
having been waived, the court entered a judgment in favor of plaintiff and against 
defendant in the sum of $564, with interest at 6 per cent. per annum from Novem- 
ber 28, 1933. Defendant brings the case to this court in due course by appeal. 

Pursuant to a stipulation by the parties, the cause was tried before the circuit 
court upon an eed statement of facts; no further testimony being introduced. 
According to the agreed statement of facts, the defendant insurance company on 
January 28, 1929, issued its policy of life insurance which provided on its face for 
the payment of a single death benefit of $282 in consideration of the payment by 
the assured, Salvatore Salamone, of a premium of 30 cents per week. 

A photostatic copy of the policy is attached to and made a part of appellant’s 
abstract of the record herein. On the face of the policy appears the following: 
“This Policy contains the entire contract between the parties hereto.” 

Under the heading “Non-Forfeiture Provisions” on the face of the policy, 
extended insurance is provided for as follows: 

“If this Policy lapse for nonpayment of premium after premiums have been 
duly paid for three full years or more, the Insured, without any action upon his 
or her part, will become entitled to nonparticipating Extended Insurance for the 
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respective term specified in the following table. The amount of insurance payable 
if death occur within said term shall be the same amount as that which would 
have been payable if this Policy had been continued in force, except as to divi- 
dend additions subsequent to the date of lapse. 

“Or, in lieu thereof, the Insured may surrender the Policy within three months 
after such lapse and will then be entitled at his or her option to receive either 
a nonparticipating Paid-up Life Policy or payment in cash as specified in the 
following table. 

“If there be any indebtedness under this Policy, such indebtedness will be 
deducted from the Cash Surrender Value, or the term of the Extended Insurance 
or the amount of the Paid-up Life Policy will be reduced to such term or amount 
as the net single premium value of the respective provision reduced by such 
indebtedness shall provide according to the mortality table hereinafter specified.” 

The table referred to is set forth on the face of the policy. 

A provision covering death by accidental means, on the reverse side of the 
policy, is as follows: “Upon receipt of due proof that the Insured after attainment 
of age 15 and prior to the attainment of age 70, has sustained bodily injury, solely 
through external, violent and accidental means, occurring after the date of this 
Policy and resulting in the death of the Insured within ninety days from the 
date of such bodily injury while this Policy is in force, and while there is no 
default in the payment of premium, the Company will pay in addition to any other 
sums due under this Policy and subject to the provisions of this Policy an Acci- 
dental Death Benefit equal to the face amount of insurance stated in this Policy 
less the amount of any disability benefit which has become payable under this 
Policy on account of the same bodily injury, except as provided below.” 

The exceptions referred to in the last line of the foregoing accidental death 
benefit provision are not involved in this case. 


_ On the face of the policy, under the word “Schedule,” appear the following: 
“Name of Insured Salvatore Salamone. Age Next Birthday 44. Amount of 
Insurance 28200. Weekly Premium 30 cts.” 

_ According to the agreed statement of facts, Salvatore Salamone, the insured, 
died on January 6, 1933; his death having occurred as the result of bodily injuries 
effected solely through violent, external, and accidental means. Death occurred 
within ninety days after the insured sustained said injuries. At the time of the 
death of the insured on January 6, 1933, the premiums on the policy had been 
paid regularly for more than three years; the last premium payment having been 
made on August 8, 1932. Plaintiff was duly appointed administratrix of the 
estate of the insured. Defendant offered to pay the single death benefit of $282 
provided for in the schedule on the face of the policy, but plaintiff, through her 
counsel, demanded payment of double that amount under the terms of the policy 
covering death by accidental means. Prior to the trial of the cause in the circuit 
court, defendant tendered to plaintiff the sum of $287.64 in payment of its 
liability for the single death benefit together with dividends and interest, which 
was refused. Thereafter, defendant deposited that amount with the clerk of the 
circuit court as full payment of defendant’s liability for said single death benefit 

The question presented for decision is whether or not plaintiff is entitled to 
the “accidental death benefit” of $282 under the extended insurance provisions of 
the policy in addition to the $282 provided for as the single death benefit for 
death from causes other than by accidental means. 

Defendant concedes that under the statutory method of calculating net 
values as well as under the provisions of the policy, the net value or reserve at 
the date of the lapse of the insurance would result in a single net premium 
sufficient to carry the extended insurance up to and beyond the date of the death 
of Salvatore Salamone, the insured. Plaintiff contends that the policy remained 
in force under the nonforfeiture or extended insurance provisions thereof both 
as to the single death benefit provided for in the schedule on its face and also 
as to the additional like sum for death by accidental means. Defendant contends 
that the additional insurance for death by accidental means was payable only if 
the death of the insured from accidental means resulted during the time within 
which premiums were being paid, and that after default in the payment of 
premiums the “accidental death benefit” was not payable either under the terms 
of the policy or under the statutes of Missouri. Defendant argues that the trial 
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court erred in entering judgment for $564, thereby allowing plaintiff to recover 
the additional death benefit of $282 for death by accidental means despite the 
fact that the policy was in default as to payment of premiums and was in force 
only by virtue of extended insurance at the time of the death of the insured. 
Defendant takes the position that the express language of the policy provided an 
additional benefit of $282 for death by accidental means only “while there is no 
default in the payment of premiums,” and insists that the amount of insurance 
payable under the nonforfeiture or extended insurance provisions of the policy, 
death having occurred within the term of such extended insurance, was limited 
to the single death benefit of $282 described as the “Amount of Insurance” on 
the face of the policy. 

Section 5741, R.S.Mo.1929 (Mo.St.Ann. § 5741, pp. 4388, 4389), covering 
temporary insurance, which is also referred to therein as extended insurance, 
provides that: “The amount of such temporary insurance shall be such as is 
specified in the policy, but never less than the face amount insured by the policy 
reduced by the unpaid portion of notes and indebtedness aforesaid.” 

Defendant contends that the amount of insurance “specified in the policy” in 
the case at bar is $282 because that is the amount which appears on the face of 
the policy under the designation “Amount of Insurance.” We find no conflict 
between the terms of the policy herein and the nonforfeiture or extended insur- 
ance statute referred to. Therefore, we believe it is unnecessary to discuss the 
statute further than to say that we do not agree with defendant’s view that the 
amount of temporary or extended insurance “specified in the policy” is limited 
in the policy now before us to the sum of $282. We believe that the amount of 
insurance “specified in the policy” is $564, $282 of which is payable if death occur 
from natural causes, and an additional like sum being payable if death results 
solely through external, violent, and accidental means. 

1-3] The policy is a single policy of life insurance and must be considered 
and construed as a whole. We cannot properly ignore any part of it. We 
think it is obvious that its provisions are ambiguous. To reach the conclusion 
contended for by defendant, we would be required to resolve such ambiguity in 
favor of defendant insurance company and most strongly against the insured. 
This we are not authorized to do. On the contrary, we must, under the well- 
know and long-established law of this state, resolve any doubt arising from the 
language of the policy in favor of the insured and most strongly against the 
insurer. Our Supreme Court, in laying down the rules governing the construc- 
tion of a life insurance policy, has held that such a policy must be construed 
liberally in favor of the insured and against the insurer, and that the construc- 
tién most favorable to thé insured must be adopted though otherwise intended 
by the insurer where the policy is susceptible to two interpretations equally 
reasonable: that the contract must be so construed, if possible, as not to defeat 
the claim to indemnity as the law does not favor forfeitures; that the provisions 
limiting or avoiding liability must be construed most strongly against the insurer. 
State ex rel. Security Mutual Life Ins. Co. v. Allen et al., 305 Mo. 607, 613, 267 
S.W. 379. See, also, Henderson v. Massachusetts Bonding & Ins. Co., 337 Mo. 1, 
84 $.W.(2d) 922. 

Applying the above-mentioned rules, we believe that under the terms of the 
policy, three years’ premiums having been paid thereon, the accidental death 
benefit was “continued in force” along with the benefit for death occurring from 
other than accidental means. It will be observed that “dividend additions subse- 
quent to the date of lapse” are expressly and specifically excepted from the amount 
payable under the extended insurance provisions, but there is no language in any 
part of the policy which specifically excepts or excludes the “accidental death 
henefit” while the policy is continued in force under such extended provisions. It 
is true the words “while there is no default in premium” appear in the provision 
covering death by accidental means, but it is equally true that the extended 
surance provisions state that “the amount of insurance payable if death occur 
Within said term (extended insurance term) shall be the same amount as that 
which would have been payable if this policy had been continued in force except 
as to dividend additions subsequent to the date of lapse.” (Words in parenthesis 
ours.) 

[4] In view of such provisions and the absence of language expressly exclud- 
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ing the “accidental death benefit” while the policy was continued in force under 
the extended insurance provision, we must take the view favorable to the insured 
that the amount of insurance payable if death by accidental means should occur 
within the extended insurance term “shall be the same amount as that which 
would have been payable if the policy had been continued in force.” The only 
manner in which the policy could have been continued in force,” other than by 
virtue of the extended insurance and by loss of eyesight or limbs, would have been 
by the payment of premiums, so that the language of the policy, when construed 
most favorably to the insured’s representative in the light of all of its terms and 
provisions, really means that the amount of insurance payable if death by acci- 
dental means should occur within the extended insurance term shall be the same 
amount as that which would have been payable if the premiums thereon had been 
paid, namely, the single death benefit of $282 plus the additional accidental death 
benefit of a like sum. 

To support its contention herein defendant relies mainly on Valenti v. Pruden- 
tial Ins. Co. of America, 1 F.Supp. 993 (D.C.W.D.Mo.), and Valenti v. Prudential 
Ins. Co. of America, 71 F.(2d) 229 C.C.A. 8th). The first-mentioned case is 
an opinion by Judge Otis of the Western District of Missouri where the case was 
tried The second is the opinion of the United States Circuit Court of Appeals 
of the Eighth Circuit affirming the judgment of the trial court. An examination 
of both opinions shows that the policies therein had provisions specifically exclud- 
ing accidental death benefits. The policies had been issued originally as life 
insurance without accident insurance features. Later, a circular was sent to the 
policyholder under which insurance was provided for death by accidental means. 
The circular contained the following condition: “Not only will this affect new 
policies issued from now on, but it also will be granted to existing industrial 
policies as to accidents, as defined, occurring on and after December 10, 1928, 
while the policies are in force. (Not granted on lapsed policies running under 
extended insurance or on paid-up policies issued to replace policies that have 
elapsed. )” 

The Federal Circuit Court of Appeals said: “The policies in terms specify 
the face amount of temporary or extended insurance, and provide that the tem- 
porary or extended insurance payable under the policies shall not include any 
accidental death benefits.” Valenti v. Prudential Ins. Co., 71 F.(2d) 229, loc. cit. 
234. (Italics ours.) 


Accidental death benefits were also excluded from the extended insurance 
provision of the policies in the other cases cited by defendant herein. We present 
a brief review of such cases. 

In Orr v. Prudential Ins. Co. of America, 274 Mass. 212, 174 N.E. 204, 205, 
72 A.L.R. 872, a “rider form” was attached to and made a part of the policy. The 
“rider” stated the consideration for the additional agreement covering the acci- 
dental death benefit provided for therein and contained the following provision: 
“These provisions as to Accidental Death Benefit shall become null and void if any 
of the Non-forfeiture Provisions of said Policy shall be operative, and the Acci- 
dental Death Benefit or the extra premium hereinbefore mentioned shall not be 
included in determining any value or extension period under said provisions.” 
(Italics ours.) 

In Johnson v. Central Life Assur. Soc., 187 Minn. 611, 246 N.W. 354, 91 
A.L.R. 1058, the opinion of the Supreme Court of Minnesota shows that the 
controversy centered around a provision of the policy which specifically provided 
that the double indemnity would not be included in automatic extended insurance 
or nonpayment of premiums. It was contended that such a provision was invalid 
under Minnesota statutes. The court held such a provision was valid. 

In Inter-Southern Life Ins. Co. v. Omer. 238 Ky. 790, 38 S.W.(2d) 931, the 
Court of Appeals of Kentucky, referring to the nonforfeiture provisions of the 
policy therein, said: “We have already determined that at the latest the policy 
lapsed November 13, 1926, subject to the nonforfeiture provisions; that is, the 
right to extended insurance. Those provisions are expressly excluded from this 
supplemen agreement, which is, in its essence, an accident policy.” Inter- 
Southern Life Ins. Co. v. Omer, supra, 38 S.W.(2d) 931, loc. cit. 937. (Italics 
ours. ) 

In Great Southern Life Ins. Co. v. Jones (C.C.A.) 35 F.(2d) 122, the policy 
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involved expressly provided that special benefits, including the double indemnity 
clause, were not available in case of default in payment of premiums where the 
policy was in force by virtue of automatic extension provisions. 

It will thus be seen that in the cases relied upon by defendant herein the policies 
involved were quite different from the policy in the case at bar in a very important 
and material respect. The policy in each and every one of said cases contained a 
provision specifically excluding the accidental death benefit when the policy was 
continued in force by virtue of the extended insurance, whereas there is no such 
provision in the policy in the case at bar, hence the cases mentioned do not support 
defendant’s contention in this case. 

We believe that the language of the Circuit Court of Appeals of the Eighth 
Circuit in New York Life Ins. Co. v. Rositzky, 45 F.(2d) 758, can be appropriately 
applied to the policy in the case at bar. In that case the court said: “If it were 
intended to have separate contracts as to insurance for death and insurance by 
accidental death, the policy could easily have so stated. That is not what the 
insured agreed to. If there was a separate premium to be paid for what is 
termed by appellant accident insurance, to wit, the additional $5,000, there would 
be strength in appellant’s position. We see no reason why a court should seek 
to find a way to divide the premium paid for death indemnity into a payment for 
life insurance and also for accident insurance when appellant has not done so in its 
contract. Appellant introduced expert witnesses who testified that the part of the 
premium necessary to carry the so-called accident insurance was $7.75 per annum, 
and that the amount charged for that risk was not sufficient to give the part of 
the policy which appellant contends was an accident policy a net value, and hence 
there was no net value to be used as a single premium to carry that extended 
insurance. The complete answer is that there were not two separate contracts 
for insurance, one on life and the other for accident, supported by separate consid- 
erations. There was one policy on life, no matter how death was caused, but, if 
caused by accident, there was to be a larger indemnity for the loss of life. It 
was still life insurance and covered by the single ‘consideration. No features 
of accident insurance were in the policy outside of this one provision.” New York 
Life Ins. Co. v. Rositzky, supra, 45 F.(2d) 758, loc. cit. 764, 765. 

It seems clear to us that under all the terms of the policy herein, construing 
it most favorably to the representative of the insured, as we must, the action of 
the trial court in entering judgment as it did was correct. 

The judgment, therefore, should be and is affirmed. 

Hostetter, P. J., and Becker, J., concur. 


WHITE v. MISSOURI INS. CO. No. 23852. 
St. Louis Court of Appeals. Missouri. April 6, 1937. 
Rehearing Denied April 23, 1937. 
103 Southwestern Reporter (2d) 514. 

1. VIOLATION OF LAW. 

_ Under policy providing that no benefits would be paid for “disability result- 
ing from violation of law,” that insured was disabled by being struck by stranger 
with whom she had been playing poker for money, as a result of dispute over 
stranger’s cheating but about half an hour after game had stopped and stranger 
had left peaceably, held not to preclude recovery, since fight was not a continuous 
transaction with poker game nor probable result thereof, and stranger’s subsequent 
an not game itself was proximate cause of injury (Mo.St.Ann. § 4303, p. 


(For other cases, see Insurance, Dec. Dig. § 516.) 
2. VIOLATION OF LAW. 

Condition in disability benefit clause of policy that benefits will not be paid 
for “disability resulting from violation of law,” will not be given a literal meaning, 
but violation of law must be such as naturally and proximately result in injury, 
materially increasing insurer’s risk, and time elapsing between violation of law 
and injury is factor to be considered. . 

(For other cases, see Insurance, Dec. Dig. § 516.) 
3. CONSTRUCTION. 
Policy must be given fair and reasonable construction in light of purpose 
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sought to be accomplished by parties in making it, and any doubt must be resolved 
most favorably to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. PENALTY. 

In action for disability benefits defended on ground that disability resulted 
from violation of law, where there was no case directly in point on facts involved, 
submission to jury of issue of penalty for insurer’s alleged vexatious failure to 
pay claim held error, in absence of showing of bad faith of insurer. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Appeal from St. Louis Circuit Court; James M. Douglas, Judge. 

“Not to be published in State Reports.” 

Action to recover disability benefits by Luella White against the Missouri 
Insurance Company. From a judgment on a verdict for plaintiff, defendant 
appeals. 

Reversed and remanded on condition. 

Fordyce, White, Mayne & Williams, of St. Louis, for appellant. 

J. E. Swanston, of St. Louis, for respondent. 

McCuLLEN, Judge. 

This suit was instituted to recover disability benefits provided for in a policy 
of insurance issued by appellant defendant to respondent plaintiff. It was orig- 
inally filed in a justice of the peace court where there was a judgment for plain- 
tiff. On appeal to the circuit court of the city of St. Louis, a trial before the 
court and a jury resulted in a verdict for plaintiff in the sum of $221.60, which 
included penalties of $15.60 damages and $50 attorney’s fees for defendant’s vexa- 
tious refusal to pay. From the judgment rendered thereon defendant has duly 
appealed. 

The provision of the insurance policy upon which the controversy arises is as 
follows: “Disability benefits, will not be paid for * * * at any time for disability 
resulting from violation of law, immorality, alcoholism, venereal diseases or insan- 
itv. x**e ee” 

\Plaintiff claimed disability benefits under the soley at the rate of $6 per 
week for 26 weeks. 

No question is raised as to the issuance of the policy by defendant, nor is 
there any question as to it being in force when plaintiff sustained the injuries 
for which she claimed disability benefits. 

Defendant earnestly contends that the court erred in refusing to direct a 
verdict in its favor at the close of the whole case; that the evidence conclusively 
showed that the disability of plaintiff arose directly out of violation of law, namely 
playing cards for money, and that under the express terms of the policy of insur- 
ance plaintiff was not entitled to recover. 

The case was submitted in this court on brief for appellant defendant, but no 
brief was filed on behalf of respondent plaintiff. 

The evidence shows that in November, 1933, plaintiff attended a gathering 
of her friends or club members at 1006 North Vandeventer avenue in the city 
of St. Louis that the party started somewhere around 10 or 11:30 o’clock in the 
evening and lasted practically the rest of the night; that plaintiff knew all the folks 
there except a strange man. Plaintiff could not give the names of the persons 
who were there but said they were her friends. She did not know just how many 
but there were seven or eight to begin with: that about midnight they started a 
penny ante poker game which lasted until about 10 o’clock the next morning: that 
“folks dropped out and dropped in”; that finally every one quit the game but the 
strange man and plaintiff. Referring to the poker game and the strange man, 
plaintiff testified: “We all plaved socially for awhile, and then finally every one 
quit but he and I, and he cheated me. end I said I wouldn't stand for that, and 
I took my money. a little change I had in there, out. I seen him when he cheated.” 
She testified further that she saw the strange man when “he flipped a king”; 
that she saw that clearly; that she said then that he cheated and that she would 
not stand that; that she picked her money up and the strange man said: “That's 
all right, that’s all right” and just went out; that she stayed there for about 30 
or 40 minutes and then went down to a cab standing in front of the building tor 
the purpose of going home; that as she pulled the door open and stepped out, she 
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was struck across the head by the strange man who had been in the game; that 
he struck her with a heavy stick, first across the head, and as he was striking 
her said: “Give me my money”; that she was struck more than once and her wrist 
was broken; that just immediately before she was struck, she did not say anything 
to the strange man to offend him; that she did not lay her hands on him or do 
anything; that there were no threats of violence either by the strange man or 
herself; that she could not have done anything because he struck her as soon 
as she stepped out the door; that she was wholly disabled for a year and a half; 
that after she received her injuries she went to Hospital No. 2 where she remained 
for five days, and that Dr. Chester Poe then began to treat her; that she made 
demand on the defendant company to pay her but she had not been paid anything. 

On cross-examination plaintiff testified that the party was held on the second 
floor of the house mentioned, over a barber shop; that the stairs from the second 
to the first floor of the building came out flush with the building line. She tes- 
tified that she told the police officer that she was struck but that she did not teil 
him that she was struck by a man named Harris because she never did know his 
name; that the man left pretty soon after she caught him cheating; that it was 
about 20 minutes or a half hour thereafter that she left and he was waiting down- 
stairs and struck her; that they had no words of any kind; that they had no argu- 
ment; “they had a difference ;” that she guessed he had been playing an hour or 
more before she caught him cheating; that the money he talked about referred to 
the money in the poker game; that he could not have referred to any other with 
her because she never saw him before; that she thought she had the winning 
hand until she caught him slipping the king into his hand and that the stakes in 
that particular pool were about $3, which she would have won if the game “had 
been on the square’; that “if he had gotten by with that he would have won 
the jack pot. That is what the difference arose out of” and that was why she 
quit playing. Plaintiff testified that the only ones betting were herself and the 
strange man and that the difference was over that $3. 

Lucy Randall testified on behalf of plaintiff that it was at her house where 
the party was held; that it was just a gathering of friends that played poker 
every once in awhile, a sort of club; that she thought the name of the strange 
man was Connivis; that he came in with Mr. Morris who was a member that 
usually attended the gatherings; that she had never seen the strange man until 
that night; that they were playing a little poker and that he was playing; that 
they played pretty much until “every one got broke”; that they were playing what 
was commonly known as penny ante poker which is started off at a penny or two 
pennies, whatever any one wishes to play; that plaintiff and the strange man were 
the last ones that played and they were the only two in the game when the argu- 
ment came up; that they did not have any argument at all during the time when 
they were all playing; that witmess went back into the kitchen and every one 
stopped playing except those two; that witness came back in the room and plain- 
tiff said they had an argument about flipping a card; that he had changed a card 
on her; that all she heard the man say was that it was all right; that “no one 
seemed like they were mad” and that after the strange man said it was all right 
he went on downstairs and he did not say anything or make any threats against 
plaintiff or indicate that he had any feelings against her; that he left peacefully: 
that plaintiff stayed a little while longer, half an hour or something like that, and 
then left to go home; that plaintiff went downstairs and that was when she was 
hit. The witness did not see or hear any part of the trouble downsta'-s. On 
cross-examination the witness testified that she lost about 50 or 60 cents: that her 
boy friend also lost money; that the only people who won were plaintiff and the 
Stranger and that it finally got to a point where it was a game between plaintiff 
and the stranger. 

Enoch Mann testified as a witness for plaintiff that he worked at a barber 
shop located in the same building below the place where the poker game was 
played; that the strange man came downstairs first, walked up to the pool room, 
got a cue, broke it off and was standing out there “like he was going to take some 
one”; that at this time plaintiff was coming down the stairs and just as she 
stepped out of the doorway on to the sidewalk he came running to her and “hauled 
off and hit her twice’; that the witness and another boy ran out and told him 
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to quit hitting the lady with that cue that he would kill her, and that he said: 
“Make her give me my money.” 

Dr. Chester A. Poe, who treated plaintiff, described her injuries and stated 
that in this opinion she was totally disabled for a period of at least 26 weeks. 

Roy Martin, manager of the south St. Louis district of the defendant com- 
pany, testified that he visited plaintiff to ascertain how she received her injuries 
and that she told him she fell down the steps; that he told her he would make 
an invesigation and if it happened the way she said it did the company would pay 
her; that if they found she had been in a fight or violation of the law there would 
not be any payment; that he went to the police station and city hospital and after 
examining the records refused to make payment; that payment was declined on 
the strength of such records and the information contained therein. 

It will be observed that the clause in the policy which provides for disability 
benefits states that disability benefits will not be paid “for disability resulting from 
violation of law.” 

Under section 4303, R.S.Mo.1929 (Mo.St.Ann. § 430%, p. 2995) it is a mis- 
demeanor for any person to play at any game for money with cards, etc. 

Defendant has not cited, nor have we found any Missouri case in which the 
oue in evidence and the policy provision were exactly like those in the case at 

r. 

There appear to be two lines of authority in the various decisions which have 
been rendered on the construction of insurance contracts similar or nearly similar 
to the one in the case at bar. Speaking generally, they may be termed those based 
aoe a strict construction and those based on a construction more liberal to the 
insured. 


In support of its contention herein defendant cites the case of Standard Life 
& Accident Ins. Co. v. Fraser (C.C.A.) 76 F. 705, wherein the policy of insurance 
provided that the insurance should not cover violations of law. In that case the 
evidence showed that shortly after committing the misdemeanor of shaking dice 
with another, the insured was shot and killed by the latter. The court said: 
“According to all the testimony, there was no provocation for the shooting, there 
had been no dispute over the game, and there had been no ‘trouble between the 
parties engaged in it up to the very time of the shooting. There was some con- 
versation between the insured and his assailant about changing money, and, in the 
course of the conversation, the latter drew his weapon and shot. There was noth- 
ing to show that any ill feeling between the parties was engendered by the game. 
The cause for the shooting was wholly unexplained. We cannot see that the evi- 
dence conclusively establishes the fact that gambling with dice for money, in viola- 
tion of the statute of Washington, caused the death of the insured. It would have 
been error, therefore, to instruct the jury to that effect.” Standard Life & Acci- 
dent Ins. Co. v. Fraser (C.C.A.) 76 F. 705, loc. cit. 709. (Italics ours.) 

We do not see how the above case can be considered as persuasive authority 
for holding in the case at bar that the courts should have directed a verdict for 
defendant. There are points of similarity in the two cases but they are also dis- 
similar in some respects. However, the: final holding of the court in the case 
quoted from was that the evidence was sufficient to make a case for the jury. 


In Landry v. Independent National Life Ins. Co., 17 La.App. 10, 135 So. 110, 
another case relied on by defendant herein, the insurance policy provided that 
“benefits will not be paid for death resulting from violation of law.” There had 
been a judgment for plaintiff but the Court of Appeal of Louisiana reversed the 
judgment and ordered the suit dismissed. The evidence showed that the assured 
was employed by a colored chartered social club at night as a card dealer in poker 
games. His duties consisted of dealing the cards and handling the poker chips. 
It appeared that one of the players was marking the cards and the insured ordered 
him to cash in his chips and leave the game; that the player replied: “It looks like 
vou have something against me as you have been picking on me all night” and 
departed from the game. About 20 minutes later he returned and immediately 
upon opening the door leading to the card room shot the insured in the body while 
he was still seated at the card table. The court said: “In the instant case the 
assured was engaged in violating the law at the very moment of his death; there 
had been a dispute over the game; there had been trouble between the parties 
prior to the shooting; the ill feeling between the slayer and the deceased was 
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engendered by the game which was being conducted in violation of the law of 
this state; and the cause of the shooting was the fact that the assured had put 
his assailant out of the game for marking cards. It therefore appears to us that 
the direct, proximate cause of the trouble and the killing arose out of and resulted 
from the assured’s violation of law.” Landry v. Independent Nat. Life Ins. Co., 
17 La.App. 10, 135 So. loc. cit. 111. 

The facts in the Landry Case, supra are so different from those in the case 
at bar that we do not feel warranted in following that decision in determining this 
case. In the Landry Case the insured was engaged in gambling as a business and 
was shot and killed right at the card table where he was carrying on such business. 
There are no such facts in the case at bar. 

Another case relied on by defendant is Travelers’ Insurance Co. v. Seaver, 19 
Wall. 531, 22 L.Ed. 155. The policy of insurance involved contained conditions 
that the insurance should “not extend to death or injury caused by dueling or 
fighting, or other breach of the law on the part of the assured * * * or by his wil- 
fully exposing himself to any unnecessary danger or peril.” The insured was 
killed suddenly immediately after jumping from a sulky in which he was driving 
in a match horse race on which a considerable sum of money was wagered. The 
insurance company’s defense was that the insured’s death was caused by a breach 
of the law and by his willfully exposing himself to unnecessary danger. The 
claimant therein contended that the other contestant willfully turned his sulky 
toward the inside of the track against the rules of the trotting course where the 
race was being held, at which time insured’s horse increased his speed and the two 
sulkies came into collision. The insured jumped and landed safely, then ran after 
his horse and was caught in the reins, dragged and killed. There the court said: 
“And in the class of cases under consideration we have no question that the sum 
of money often at stake stimulates to further acts of carelessness in the way of 
violence, fraud, and a disregard of the rules of fair racing, which increase largely 
the dangers always attendant on that sport. The class of men who collect on such 
occasions, and who often become the leading parties in the conduct of the affair 
when large sums of money are wagered, have led to its denunciation by many wise 
and thoughtful people, and very surely adds to the risk of personal injury to the 
rider or driver. It was against this general species of danger, attending nearly all 
infractions of the law, that the company sought to protect itself by the clause of 
the policy m question, and of this class was the reckless driving of Gilmore.” 
saan ins. Co, v. Seaver, supra, 19 Wall. 531, 541, 22 L.Ed. 155, joc. cit. 157, 

20. 

The claimant further contended in Travelers’ Ins. Co. v. Seaver, supra, that 
the insured’s death was not caused by violation of law in that his death did not 
occur during the trotting but was caused by insured’s own voluntary act when he 
was not trotting. As to this the court said: “The leap from the sulky and securing 
the rems, and the subsequent fall and injury to Seaver are so close and immediate 
in their. relation to his racing, and all so manifestly part of one continuous trans- 
action, that we cannot, as this finding presents it, say there was a new and con- 
trolling influence to which the disaster should be attributed.” Travelers’ Ins. Co. 
v. Seaver, supra, 19 Wall. 531, 542, 22 L.Ed. 155, loc. cit. 158. (Italics ours.) 

[1] It certainly cannot be said in the case at bar that the penny ante poker 
game which had ceased without threats by any one and from which the strange 
man had departed “peacefully” and the assault on plaintiff made about one half 
hour thereafter down on the sidewalk constituted “one continuous transaction.” We 
do not feel justified in adopting the decision in the Seaver Case, supra, as a basis 
for decision in the case at bar because of the material difference in the facts of the 
two cases, 

In Supreme Lodge Knights of Pythias v. Crenshaw, 129 Ga. 195, 58 S.E. 628, 
13 L.R.A.(N.S.) 258, 121 Am.St.Rep. 216, 12 Ann. Cas. 307, the policy of life 
msurance contained a stipulation that “If death is caused or superinduced at the 
hands of justice, or in violation of or attempt to violate any criminal law” the 
insurer would not be liable for the full amount of the policy but only for an amount 
to be computed according to the method prescribed in the policy. In that case the 
court said: “The rule seems to be that, in order to relieve the society, the viola- 
tion of the law must be such as to proximately lead to the death of the insured by 
bringing him into danger of losing his life; that is, the act of the insured must be 
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of such a character as to increase the risk of the insurer, and be entered into under 
such circumstances that the insured must have known that the act he was commit- 
ting was of such character as to bring him into danger of losing his life.” 
Supreme Lodge Knights of Pythias v. Crenshaw, supra, 129 Ga. 195, 58 S.E. 628, 
loc. cit. 629, 13 L.R.A.(N.S.) 258, 121 Am.St.Rep. 216, 12 Ann. Cas. 307. (Italics 
ours. ) 

In Goetzman y. Connecticut Mutual Life Ins. Co., 3 Hun (N.Y.) 515, it was 
provided in the policy that there should be no liability if the insured should die 
“in consequence of his violation of any law.” . The evidence showed that the 
insured was killed by a husband immediately after the insured had had criminal 
intercourse with the slayer’s wife, and it was held that the killing could not be 
treated as the natural and legitimate effect of the insured’s act. The court in that 
case said: “If the assured had been killed a week or a year after the injury, for 
the same cause, it would have been quite as direct a result thereof as when it was 
done. In short, the proposition that a man, who has been thus wantonly killed by 
another, without necessity or lawful excuse, died in consequence of his own act, 
is logically contradictory, unless it be admitted that the killing of an adulterer 
follows his offense in the ordinary sequence of events. That admission we are not 
prepared to make.” Goetzman v. Conn, Mutual Life Ins. Co., supra, 3 Hun (N. Y.) 
515, loc. cit. 518. 

It was further said by the Supreme Court of Georgia in the case of Supreme 
Lodge Knights of Pythias v. Crenshaw, supra, that “It is deducible, from the 
authorities, that a stipulation of the character now under consideration must be 
given a reasonable construction, and that the liability of the company is not to be 
discharged, unless the violation of the law consisted in an act of which the death 
of the insured was the reasonable and legitimate consequence.” Supreme Lodge 
Knights of Pythias v. Crenshaw, supra, 129 Ga. 195, 58 S.E. 628, loc. cit. 630, 13 
L.R.A.(N-S.) 258, 121 Am.St.Rep. 216, 12 Ann.Cas. 307. (Italics ours.) 

(2] In Harper’s Administrator v. Phoenix Insurance €o., 19 Mo. 506, our own 
Supreme Court was called upon to construe a policy of insurance which contained 
a provision that if the insured “shall die as the consequence of a duel or by the 
hands of justice or in the known violation of any law of this state, then in such 
case the policy shall be void.” There had been a judgment in favor of the defend- 
ant insurance company in the trial court and Harper’s administrator sued out a 
writ of error in the Supreme Court. The insurance company had defended on the 
ground that Harper had died in the known violation of a law of this state by com- 
mitting an assault upon one Coryel with a pistol and had attempted to shoot him, 
and that Coryel in resisting said attempt and in defense of his own life shot and 
immediately killed Harper. The difference between the language in the policy 
in the Harper Case and the language of the policy in the case at bar is, of course, 
readily discernible. There is also a difference in the facts of the two cases. Never- 
theless, we believe that the language of the Supreme Court in reasonino out the 
conclusion reached and reversing the judgment in the Harper Case is so sound 
and so clear that we feel impelled to and do adopt and apply it to the case at bar 
Iv that case the court said: “Although conditions in policies, similar to that now 
under consideration, are not unusual, we have not been enabled to find any case 
in which its interpretation has come up for adjudication. We must, then, as in 
all other cases involving the construction of contracts, look to the intent of the 
parties as gathered from the instrument embodying their minds. Jt is obvious that, 
in giving the words of the condition a literal meaning, cases will be embraced, 
which no one will maintain were in the contemplation of the parties. If the person 
whose life is insured, uses offensive language to one, whilst they are engaged m an 
unlawful game of chance, which language is concerning the game, and he is shot 
down for the provocation, it would not be maintained that he died in the known 
violation of a law of the land, within the meaning of the contract. So, if he is rid- 
ing a race in a public highway, which is forbidden, and his horse falls and he is 
thrown, and his neck broken, he does not die in the known violation of a law of 
the land, within the meaning of the terms of the condition. So, also, in a quarrel, 
if he assaults another with his open hand, and is thereupon instantly shot down, 
he does not die in the known violation of a law, within the intent of the policy. 
Many similar instances might be put, which, it is clear, were not within the meaning 
of the parties.” Harper’s Adm’r v. Phoenix Insurance Co., supra, 19 Mo. 506, loc. 
rit. 510. (Italics ours.) 
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While it is true that the court in the Harper Case, supra, in construing the 
policy therein brought to its aid the maxim, “Noscitur a sociis’” and applied that 
maximn to the particular clause involved, in its association with another clause pre- 
ceding it which provided “If the party shall die by the hands of justice,” we never- 
theless believe that the Supreme Court’s reasoning in that case is clearly applicable 
to the facts in the case at bar. 

In Ingle v. Sovereign Camp, Woodmen of the World, 204 Mo.App. 597, 216 
S.W. 787, the beneficiary certificate provided that “If the member holding this 
certificate * * * shall die * * * in consequence of the violation or attempted vicla- 
tion of the laws of the state * * * this certificate shall be null and void.” The evi- 
dence in that case showed that the insured was killed by the discharge of a shot- 
gun, the barrel of which he was using to open a gate after he had broken off the 
stock in attempting to enter a neighbor’s house in search of his wife who had left 
him when he began to abuse her. The court held that the evidence warranted the 
finding that the insured did not meet his death as a result of his previous unlawful 
acts of exhibiting and flourishing a deadly weapon, but that the accident occurred 
after he had calmed down and was no longer committing any unlawful act. The 
court in that case held that in order to relieve the insurer under the provisions of 
the certificate, it must appear that the intoxication or law violation was the direct 
and proximate cause of the death, and hence where the insured had ceased to 
exhibit the gun in an unlawful and angry and threatening manner, the fact that he 
was killed by accidental discharge of the gun would not bar recovery. The court 
in the Ingle Case cited with approval the case of Supreme Lodge Knights of 
Pythias v. Crenshaw, 129 Ga. 195, 58 S.E. 628, 13 L.R.A.(N.S.) 258, 121 Am.St.Rep. 
216, 12 Ann. Cas. 307, and also cited with approval Bradley v. Mutual Ben. Life 
Ins. Co., 45 N.Y. 422, 6 Am.Rep. 115, where the rule is stated as follows: “It seems 
to be clear that a relation must exist between the violation of law and the death, 
to make good the defense; that the death must have been caused by the violation 
of the law to exempt the company from liability. It cannot be the true meaning 


of the proviso that the policy is to be avoided by the mere fact that, at the time 
of the death, the assured was violating the law, if the death occurred from some 


cause other than such violation.” Ingle v. Sovereign Camp, Woodmen of the 
World, 204 Mo. App. 597, 216 S.W. 787, 789. 

In the case at bar we cannot say that the evidence conclusively shows that 
plaintiff's injuries resulted from her act of violating the law by playing the game 
of poker. The poker game had ceased and the strange man who later struck plain- 
tiff had departed “peacefully” from the premises. Although the element of time 
is not necessarily controlling in this case, it is an admitted fact that a half to three 
quarters of an hour had elapsed after plaintiff’s violation of the law had ceased 


and she was on her way out of the building to go home when she received her 
injuries. Time, therefore, is a factor to be considered. 


[3] Applying the doctrine announced by our Supreme Court in the Harper 
Case, supra, to the case at bar, we must try to ascertain the intention of the parties 
to the insurance contract and what was meant when they used the words “resulting 
from violation of law.” The general purpose of the parties in entering into the 
contract was to provide insurance for disability. It is, of course, obvious that by 
inserting in the contract the phrase “resulting from violation of law” the parties 
did not intend that any and all violations of law by plaintiff should exclude her 
from benefits regardless of whether or not such violations should be the cause 
of her iniuries. The contract must be given a fair and reasonable construction 
in the light of the purpose sought to be accomplished by the parties in making it. 
If there is any doubt as to its meaning, such doubt must be resolved must favorably 
to the insured. Harper’s Adm’r v. Phoenix Insurance Co., 19 Mo. 506, 512. When 
thus construed, it means that only such violations of law by plaintiff as reasonably, 
naturally, and proximately result in injury to her, thereby increasing the insurer’s 
risk, should exclude plaintiff from the benefits provided for. 

In the case at bar, an entirely new factor, apart from plaintiff’s act of playing 
poker, namely the strange man’s assault upon her, was the immediate and direct 
cause of her injury and it came long after plaintiff’s violation of the law had 
ceased. It is true the evidence that the strange man said, when he struck plaintiff, 
‘Give me my money” tended to show what his motive was in striking and injuring 
plaintiff and that his motive referred to an incident which occurred while plaintiff 
was playing poker with him, but it was his assault upon plaintiff after the game 
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was over and not plaintiff's own act in playing poker that directly and immediately 
caused her injury. 

We hold that the trial court committed no error in submitting the cause to 
the jury. 

[4, 5] Defendant contends that the court erred in submitting to the jury the 
question of penalties for alleged vexatious refusal of defendant to pay the claim. 
We think this point is well taken. There is no evidence of bad faith on defend- 
ant’s part, and there being no cases of any court of this state directly in point on 
the facts involved herein, it was defendant’s right to have the courts pass upon 
the questions involved without being penalized. The court erred in submittin 
this question to the jury. Grand Lodge U. B. of F., etc., v. Massachusetts B. & 
Ins. Co., 324 Mo. 938, 25 S.W.(2d) 783. This error, however, may be remedied 
by remittitur. Therefore, if the plaintiff herein will enter in this court within ten 
days after this opinion is filed a remittitur of the damages of $15.60 and the 
attorney's fee of $50, the judgment will stand reversed and the cause remanded, 
with directions to the trial court to enter a new judgment in favor of plaintiff 
against defendant for the sum of $156 with interest thereon at 6 per cent. pet 
annum from February 7, 1935, the date of the original judgment; otherwise the 
judgment shall stand reversed and the cause remanded for a new trial. 

Hostetter, P. J., and Becker, J., concur. 


KITZINGER v. JOURNEYMEN BARBERS INTERNATIONAL UNION 
OF AMERICA. No. 23894. 
St. Louis Court of Appeals. Missouri. April 6, 1937. 
Rehearing Denied April 20, 1937. 
103 Southwestern Reporter (2d) 547. 
1. WAIVER. 

Member of trade union with death benefits has right to look to general conduct 
of business of union in reference to collection of its assessments according to its 
prescribed rules, and, if union by its conduct has induced member to fall into 
habit of delaying payment of his assessments beyond time which union’s rule 
calls day of suspension, the union cannot, without warning to member, inflict pen- 
alty of suspension upon him. 

(For other cases, see Insurance, Dec. Dig. § 755[4].) 

2. AGENCY. ~ 

Member of trade union with death benefits is presumed to know rules of 
union, and in dealing with a subordinate officer thereof cannot rely on an attempt 
by such officer to waive a requirement for prompt payment of assessments, which, 
under union’s rules, officer has no authority to waive. 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 

3. WAIVER. 

When dealings between member of trade union with death benefits and officer 
of union who attempts to waive requirements for prompt payment of assessments, 
without authority, come under observation of those having management of 
union’s business, and dealings between member and subordinate officer are treated 
by management so as to induce member to believe that they are approved by union 
itself, the union is estopped to assert payments were not made on time. 

(For other cases, see Insurance, Dec. Dig. § 755[4].) 

4. AGENCY. 

Local trade union acting through its secretary which accepted delinquent dues 
from member held agent of international union by virtue of course of dealings 
between them with respect to the collection and forwarding of dues, as regards 
question of whether local union could waive requirement for prompt payment, 
notwithstanding provision of union’s constitution to contrary. 

(For other cases, see Insurance, Dec. Dig, § 755[2].) 

5. WAIVER. 

Where local union, acting as agent for international union, had accepted dues 
after first of month when they became delinquent, and international union had not 
concerned itself with actual date in any month of any member’s payment of his 
dues, international union waived provision of its constitution with respect to prompt 
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payment, and hence was liable to widow of member who died on 13th of month 
without having paid dues for such month. 

(For other cases, see Insurance, Dec. Dig. § 755[4].) 

Appeal from St. Louis Circuit Court; M. G. Baron, Judge. 

“Not to be published in State Reports.” 

Suit by Bertha Kitzinger against the Journeymen Barbers International Union 
of America. From a judgment of the Circuit Court for the plaintiff on appeal 
from a judgment of the justice of the peace for the plaintiff, the defendant 
appeals. 

Affirmed. 

Grimm, Mueller & Roberts, of St. Louis, for appellant. 

Hugo L. Weismantel and Charles W. Casey, both of St. Louis, for respondent. 

McCuLLEN, Judge. 

This action was brought by respondent plaintiff to recover from appellant 
defendant the sum of $500 as a death benefit under the laws of defendant organiza- 
tion on account of the death of plaintiff’s husband, Albert Kitzinger. It was 
begun in a justice of the peace court, where there was a judgment in favor of 
plaintiff. On appeal to the circuit court of the city of St. Louis it was tried by 
the court, a jury having been waived, and resulted in a finding and judgment for 
plaintiff in the sum of $543, which included interest at 6 per cent. per annum 
from August 13, 1933, the date of the insured’s death, $2, representing one month’s 
dues, being deducted. Defendant brings the case to this court by appeal. 

The cause was submitted to the trial court on an agreed statement of facts in 
substance as follows: That defendant is an unincorporated voluntary association 
with headquarters in Indianapolis, Ind.; that section 49 of the by-laws of defendant 
union provides for a death benefit amounting to $500 for all members who have 
been continuous contributing members of the union for fifteen years or more and 
are in benefit standing at the time of their death; that the deceased, Albert Kit- 
zinger, became a member of defendant union in September, 1909, and was a 
member thereof from that date to August 13, 1933, when he died in the county of 
St. Louis, Mo.; that his dues for August, 1933, were not paid; that on January 3, 
1930, he paid January, 1930, dues; that the March, 1930, dues were paid on March 
17, 1930; that the May, 1930, dues were paid on May 8, 1930; that the September, 
1932, dues were paid on September 19, 1932; that the December, 1932, dues were 
paid on December 19, 1932; that the February, 1933, dues were paid on February 
6, 1933; that the May, 1933, dues were paid on May 4, 1933; and that the dues for 
July, 1933, were paid on July 6, 1933; that defendant was duly notified of the death 
of the deceased and demand was made for payment; that no policies are issued 
by the defendant union; that the deceased died in St. Louis county of sleeping 
sickness and that he had been ill from said disease for some time prior to his 
death: that a notation was made on the ledger sheet of the local branch of the 
defendant organization that the deceased died on August 13, 1933; that the deceased 
left surviving him a widow; and that defendant’s by-laws provide that in case 
of death of a member in good standing a death benefit, in this case $500, would 
be due plaintiff as widow of the deceased. 

Along with the agreed statement of facts, the parties submitted to the court 

the dues book of the deceased, showing therein the constitution and by-laws of 
defendant organization. They also submitted the deposition of Jerry L. Hanks, 
secretary of Journeymen’s International Union, Local No. 102, whose testimony 
showed the method used by the local union, a branch of the defendant organization, 
in collecting, accounting for, and transmitting to the defendant organization its 
portion of the dues paid by members of the organization. 
_. Defendant contends that, under its laws which provide for ipso facto loss of 
sick and death benefits upon the failure of a member to pay dues as required 
by its laws, plaintiff was not entitled to death’ benefits because it appears that_the 
dues of the deceased were not paid as required by the law. Plaintiff contends 
that the requirement of defendant’s by-law that dues must be paid on or before 
the first of each month for such month was waived by defendant. 

The issues presented for decision in this case arise from a state of facts 
nearly similar to the facts in the case of Bauer v. Beauty Culturist & Barbers’ 
Union, Local No. 102, et al., 228 Mo.App. 1096, 61 S.W.(2d) 237, decided by this 
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court in 1933. A slight difference in the facts, however, should be noted. In 
the Bauer Case the deceased member paid dues for the month of April, 1931, on 
April 3, 1931. He died April 19, 1931, but the defendant organization accepted his 
dues and made no effort to return them, whereas in the case at bar the deceased 
member did not pay his dues for the month of August, 1933, and his death occurred 
on the 13th of that month. It is admitted in the case at bar, however, that the 
deceased was ill from sleeping sickness during August, 1933, up to the time of 
his death. 


The testimony of Jerry Hanks, secretary of Local No. 102, the local branch 
of the defendant organization, as given in his deposition discloses that all dues of 
the deceased prior to July, 1933, had been paid and that the July, 1933, dues were 
paid on July 6, 1933. This is also shown by the agreed statement of facts. Mr. 
Hanks’ testimony also showed that the defendant organization has a membership 
of about 45,000 in the United States; that the dues required of and paid by the 
members are $2 a month and that 80 cents of the dues paid by each benefit member 
is sent to the defendant organization’s headquarters at Indianapolis, Ind., as per 
capita tax and is required to be in at headquarters by the 25th of each month; 
that in August, 1933, the per capita tax was sent to defendant’s headquarters some 
time prior to August 25th; that the witness knew of the death of the deceased 
before the August, 1933, per capita tax was sent in; that it was not sent in before 
August 13th. The testimony of Secretary Hanks further shows that all members 
do not pay dues on time and some are in arrears two or three months; that the 
“members are notified of what they owe and after three months arrearage the 
member is supposed to be suspended.” The witness further testified that as 
secretary he would take dues of a member in arrears for two months and that 
“We have sent dues to the International for a member who was in arrears.” 
He further testified in his deposition that as local secretary he pays the per capita 
tax on all members which he has on the books on the first day of the month; that 
his report is due as soon as possible after the first day of the month; that the 
tax is paid from the local treasury; that “We pay the tax on delinquents for the 
first and second months, so that they retain their membership. I do no know if 
this was done for Kitzinger. The witness further testified that each member 
pays dues which creates “a local treasury, from which we pay our expenses and 
the per capita tax is paid from that fund. If for any reason we have no money, 
we draw on the bank.” 

Section 131 of the constitution of the defendant organization provides that 
every active beneficiary member must pay to his local ynion not less than $1.50 
per month; that it shall be the absolute duty of the member to see that the sec- 
retary receives the dues on or before the first day of the month for which they 
are due, except when the first day of the month falls on Sunday or a holiday, when 
the following day shall be considered the first; that no member shall be entitled 
to benefits unless dues are paid as provided in said section, notwithstanding any 
custom to the contrary that may be followed in any local union; that the acceptance 
of dues by the local union after the date on which they shall become due shall 
not, in spite of any custom or habit to the contrary, be deemed a waiver of the 
requirement to pay dues on the first day of the month and shall in no event entitle 
such member to sick or death benefits; and that such dues paid after they have 
become delinquent shall be deemed to have been accepted merely for the purpose 
of enabling the member to place himself in good standing at a future time. 

Notwithstanding the slight difference between the facts in the case at bar 
and the facts in the Bauer Case, supra, which was a suit against this same organiza- 
tion, we believe that it must be held in this case, as it was in the Bauer Case, that 
the evidence was sufficient to warrant the trial court in finding that there was a 
waiver by defendant of the strict requirement of its law with respect to the pay- 
ment of dues by members on the first day of each month, and defendant ts 
estopped to assert that the first of the month was the latest date in the month for 
payment of dues by the members. 

The question as to whether or not an insurer waived strict compliance with 
its laws or the provisions of a policy or certificate of insurance so as to defeat the 
forfeiture of the insurance hecause of failure to pav assessments, dues or premiums 
within the time precribed for such payment has been brought before the courts 
of this state and other states under many varving states of fact. Decisions have 
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been rendered by the courts holding that there was evidence of waiver or that 
there was no evidence of waiver, depending upon the facts of each particular case. 
It will, therefore, serve no useful purpose to review the many cases which defend- 
ant has cited upon this subject without reviewing the facts in such cases and we 
deem that to be unnecessary. 

[1-3] In McMahon v. Maccabees, 151 Mo. 522, 52 S.W. 384, our Supreme Court, 
in an exhaustive opinion by Judge Valliant, laid down principles which we believe 
are applicable to the case at bar. In that case it was held that a member of an 
assessment insurance organization has the right to look to the general conduct of 
the business of the organization in reference to the collection of its assessments 
according to its prescribed rules, particularly as such conduct affects such member, 
and that, if the organization by its conduct has induced the member to fall into 
the habit of delaying the payment of his assessments beyond the time which the 
organization’s law calls the day of suspension, the organization cannot, without 
a warning to the member of a change in its business conduct, inflict the penalty 
of suspension upon him. It was further held in the McMahon Case that a member 
of such an insurance organization is presumed to know its laws and in his dealings 
with a subordinate officer thereof the member has no right to rely on an attempt 
by such officer to waive a requirement for prompt payment of assessments which, 
under the organization’s laws, he has no authority to waive, but when the member’s 
dealings with such officer pass under the observation of those who have the man- 
agement of the organization’s business and the dealings between the member and 
the subordinate officer are so treated by the management as to induce the member 
to believe that they are approved by the organization itself, the organization is 
estopped to assert that the payments were not made in time. The McMahon 
Case, supra, has been followed in many decisions by the courts of this state. 

In the comparatively recent case of Bonnot v. Grand Lodge, Brotherhood of 
R. R. Trainmen, 229 Mo.App. 519, 81 S.W.(2d) 360, it was held that the defendant 
organization, though a fraternal mutual association, may not accept dues from 
members as if the insurance was in force and then refuse payment on the ground 
that failure to pay the dues promptly forfeited the insurance. In this connection 
the court said: 

“If the company desires to hold the members to a strict observance of the 
by-laws when it is called upon to pay, it must observe them itself when the money 
> coming - Bonnot v. Grand Lodge, supra, 229 Mo.App. 519, 81 S.W.(2d) 360, 
oc. cit. 367. 

In the Bonnot Case, supra, the court further held that, notwithstanding the 
fact that defendant’s by-laws provided that no officer of a local lodge could become 
is agent without its designation as such in writing, defendant nevertheless did 
make the local treasurer its sole collector of all dues and assessments from the 
members of the subordinate lodge, with the added duty of reporting and forwarding 
such collections to it within a stated period without requiring him, in view of its 
by-laws, to furnish in such report the time and dates of such payments; that by 
virtue of such course of dealing by the treasurer of the local lodge with the 
members thereof and by the treasurer with the officers of the defendant Grand 
Lodge, the treasurer became and acted as the agent of the defendant Grand Lodge 
in such matters. The court cited in support of such holding McMahon v. Mac- 
cabees, 151 Mo. 522, 52 S.W. 384, and Andre v. Modern Woodmen of America, 
102 Mo.App. 377, 76 S.W. 710. In the Bonnot Case the court said: 


“Where a fraternal beneficiary association leaves the time and manner of 
collecting dues and assessments so entirely within the control of the treasurers 
of its local societies and its subordinate lodges as to be unable to know whether 
dues are being paid promptly or not, then, by its own methods, it has put the 
local treasurers in its very place and stead, regardless of whether they might 
be so considered under other conditions or not.” Bonnot v. Grand Lodge Broth- 
erhood of R. R. Trainmen, 329 Mo.App. 519, 81 S.W.(2d) 360, loc. cit. 368. 


In Burke v. Grand Lodge A. O. U. W., 136 Mo.App. 450, 118 S.W. 493, it was 
held that a fraternal society may waive the provisions of its own by-laws with 
respect to forfeiture for failure to pay premiums within the strict Tequirements, 
and that the general rules of waiver and forfeiture are the same in association 
insurance as in ordinary insurance. It was also held in the Burke Case, supra, 
that while a member is presumed to know the laws of the society and its conduct 
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of business, he may look to the general conduct of the society itself in the observ- 
ance of its laws, and that when a practice is approved by the society it is estopped 
to take advantage of a member’s reliance thereon. It was further held in the same 
case that evidence showing the custom of the organization to pay the dues of 
members out of its general funds was sufficient to warrant the holding that the 
by-laws of the organization had been modified by such a custom and that the 
members had a right to rely on the custom until notified differently. In this 
connection the court said: 

“The subordinate lodge, * * * was under the supervision and control of the 
Grand Lodge. The Grand Lodge could interdict the custom and put the local lodge 
under ban if it disobeyed. It had the power, and exercised it, of regulating and 
controlling its subdivisions and their members. It would be unjust and inequitable 
to say that the Grand Lodge might receive the benefits from a custom in derogation 
of its laws, and then repudiate the obligations necessarily resulting from such cus- 
tom. The effect of its approval of the custom was to say to Burke: ‘The Grand 
Lodge encourage the beneficent practice of your local lodge of preventing suspen- 
sions and forfeitures by giving aid from its treasury to its unfortunate but worthy 
members. You need not fear a forfeiture if you bring yourself within the pale 
of this custom.’ We have here all the elements essential to a waiver. The course 
of dealing of the subordinate lodge became the course of dealing of the head 
lodge. Burke had a right to rely on it, and to act on the supposition that he would 
not be summarily deprived of this important benefit without notice.” Burke v. 
Grand Lodge A. O. U. W., 136 Mo.App. 450, loc. cit. 459, 118 S.W. 493, 496. 

[4, 5] In the case at bar it clearly appears, and without dispute, that the 
deceased had paid his dues to the local secretary on a number of occasions during 
the last few years prior to his death after the first day of the month for which they 
were due. It is also admitted that in July, 1933, the month preceding his death, 
he paid his dues on July 6, 1933. The dues so paid by the deceased after the first 
of the month were accepted as late in some months as the nineteenth of the month 
for which they were due. Therefore, under the view that the local union, acting 
through the local secretary, was the agent of the defendant International Union by 
virtue of the course of dealing between them with respect to the collection and 
forwarding of the dues, it was the same as though the defendant International 
Union had itself directly accepted the dues after the first of the month on such 
occasions. Defendant could not change that practice and custom without some 
kind of notice to the deceased. It appears without dispute that the defendant 
International Union did not concern itself with the actual date in any month of 
a member’s payment of his dues. So long as a member’s name appeared as a 
dues paying member in the list forwarded to it not later than the twenty-fifth of 
each month by the local secretary, the member appears to have been treated as 
in good standing regardless of the actual date in such month that the payment 
of the dues was made. If the International Union desired to enforce strictly the 
provisions of its laws with respect to the payment of dues on the first of each 
month, it should not have permitted itself to be ignorant of the date on which its 
members paid their dues to the local secretary. If it wishes to have the benefit 
of strict enforcement of its laws, it should see to it that its laws are enforced 
when the dues are coming in as well as when called upon to pay out death benefits. 
Whatever may be the decisions of courts in other states, the courts of this state 
have not sanctioned the practice of permitting an organization, which makes with 
its members contracts in the nature of insurance contracts, to fix a particular date 
as a dead line upon which dues must be paid, failing which the members will 
be out of benefit if he should die, and yet be regarded as a benefit member if he 
continues to live and pays his dues even though they be paid after the dead line 
date fixed by the organization. 

The case of Westemeyer v. Journeymen Barbers’ Internat. Union (Mo.App.) 
77 S.W.(2d) 493, loc. cit. 494, cited by defendant herein, is clearly distinguishable 
from the case at bar as shown by the opinion wherein it is said: 

“Actually, however, the point of dispute is over the question of whether the 
case is to be determined in the light of the general insurance laws; defendant being 
a foreign organization, and not having been licensed by the insurance department 
to do business in this state.” . 

It is clear from the opinion in the Westemeyer Case that the question of 
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waiver was not raised in that case, whereas it is raised and insisted upon in the 
case at bar. Cases must be decided in this court in accordance with the records 
and theories upon which they are tried. in the trial court. i 

We are of the opinion that the decision of the trial judge, holding that the 
deceased, who had been a member of the order for twenty-four years, was not 
out of benefit when he died, was correct. The judgment is affirmed. 

Hostetter, P. J., and Becker, J., concur. 


BARTON v. METROPOLITAN LIFE INS. CO. No. 23342. 
St. Louis Court of Appeals. Missouri. April 6, 1937. 
103 Southwestern Reporter (2d) 889. 
1. TOTAL DISABILITY. 

“Totally disabled” within meaning of disability clause of life policy does not 
require that insured be absolutely helpless, but a case is made out by showing 
that the infirmity from which insured suffers has rendered him unable to perform 
in the usual and customary way substantially all the material acts of an occu- 
pation, business, or profession he would be able to engage in but for his dis- 
abling infirmity. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. TOTAL DISABILITY. 

In action for disability benefits under group life policy, whether insured 
employee who had only finished seventh grade in grammar school, and who sus- 
tained serious accident in which several of his ribs were broken, and one of his 
lungs was punctured, necessitating operation as consequence of which hernia 
subsequently developed, rendering insured unable to perform manual labor, and 
who allegedly had difficulty in performing clerical work was totally disabled 
within policy #eld for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


3. DENIAL OF LIABILITY. 

Insurer denying all liability for disability benefits under group life policy 
waived right to invoke defense of six months’ waiting period after making of 
due proof of disability, so as to render insurer liable under policy from time of 
its denial of liability. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from Circuit Court, Madison County; Taylor Smith, Provisional 
Judge. 

“Not to be published in State Reports.” 

Action by Rolin E. Barton against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Edgar & Banta, of Ironton, and Fordyce, White, Mayne & Williams, of St. 
Louis, for appellant. 

W. A. Brookshire, of Farmington, and Davis & Damron, of Frederickstown, 
for respondent. 

3FCKER, Judge. 

This is an action by plaintiff to recover certain total and permanent disability 
benefits provided by a policy of group life insurance which was issued by defend- 
ant company to St. Joseph Lead Company for the benefit and protection of the 
latter's employees, of whom plaintiff was one until the time of the cessation of 
his employment on March 15, 1932. 

The total and permanent disability clause in question provides that upon 
receipt at its home office in the city of New York, of due proof that any employee, 
while insured under the policy, and prior to his sixtieth birthday, has become 
totally and permanently disabled as a result of bodily injury or disease so as to 
be prevented thereby from engaging in any occupation and performing any work 
lor compensation or profit, the company will waive the payment of further 
premiums as to such employee, and six months after receipt of such proof, and 
i lieu of the payment of insurance at his death, will commence to pay monthly 
installments of benefits computed as to number and amount upon the basis of 
the amount of insurance in force on the life of the employee, such payments to 


- 
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continue within the limits fixed by the policy so long as the employee continues 
to be totally and permanently disabled. 


It was a conceded fact that plaintiff was insured under the policy in the 
sum of $2,875, at which figure he was entitled, in the event of total and permanent 
disability, to receive a maximum of seventy-two monthly installments of benefits 
of $43.85 each. 

Issue was joined between the parties upon the question of whether plaintiff 
had become totally and permanently disabled within the coverage of the policy, 
and whether due proof of disability had been submitted in accordance with the 
terms and conditions of the policy. 

Upon a trial to a jury, a verdict was returned in favor of plaintiff and 
against defendant in the sum of $306.95, which represented the aggregate of 
seven installments of benefits found to have been due at the time of the institu- 
tion of the action. Judgment was rendered accordingly and defendant appealed. 

Defendant argues that it was entitled to a directed verdict at the close of the 
entire case for the reason that there was not sufficient evidence adduced to 
show that plaintiff was totally and permanently disabled within the meaning of 
the policy. 

Plaintiff was about twenty-eight years of age at the time he left the service 
of the lead company after ten year’s employment with it. Originally he had 
done manual labor, but in August, 1927, he met with a serious accident, in which 
several of his ribs were broken and one of his lungs was punctured. He was 
taken to a hospital and operated upon, as a consequence of which a hernia sub- 
sequently developed in the upper central part of the abdomen along the line of 
the incision, the opening underneath the outer covering of skin being almost the 
size of one’s fist. Thereafter plaintiff had at all times to wear an elastic support 
to hold the hernia in place. Plaintiff's doctor advised him not to undergo an 
operation, seemingly upon the theory that his particular type of hernia was 
difficult to close successfully. 

While in the hospital plaintiff took pneumonia, and though he recovered 
from it, it left his lungs in a weakened condition. Before his injury he had had 
no trouble with his lungs, but afterwards he had a cough, and occasionally spit up 
blood. The doctors who examined him in connection with his claim for dis- 
ability benefits testified to the presence of a few moist rales at the base of the 
left lung. 

In February, 1928, after leaving the hospital, plaintiff returned to the employ 
of the lead company, but instead of being assigned to manual labor, was assigned 
to clerical work, which consisted in keeping a record of the number of cars that 
were cleaned, repaired, oiled, and greased. Later he was put in charge of keeping 
time records and making up pay rolls. Plaintiff testified that he knew nothing 
of such work, and had to have the assistance of two other men for the entire 
period of three years during which he was employed at it. Incidentally, as to 
plaintiff's schooling, he had only finished the seventh grade in grammar school. 
Later on he was put to work operating an electrical check-writing machine, and 
at another time a machine that printed sacks, and finally, at the time he left 
the company’s employ in March, 1932, he had been reassigned to pay roll work, 
and in addition had to fire a boiler and operate a hoist. 


Plaintiff further testified that when he attempted to work, his back and lungs 
bothered him; that he had dull aches throughout his back and chest; that he 
was rendered extremely nervous by his work; and that at the end of a shift he 
was “weak and all tired out.” He testified further that he suffered practically 
all the time from smothering and dizzy spells, which got worse toward 1932. 
He also had a constant soreness in the region of his hernia, and upon any 
exertion or work there was a stinging sensation about it as though it were 
about “to push out or break through.” Since leaving the lead company’s employ 
plaintiff has done no work, but nevertheless continues to be bothered with his 
back, lungs, heart, and hernia. 

One of plaintiff's fellow employees testified that plaintiff had a small adding 
machine which he used in his office, and that when it became necessary for the 
same to be moved from one desk to another, plaintiff would ask him to move it 
for him, asserting that he himself was disabled. Another employee testified that 
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he had occasionally seen plaintiff during working hours lying on his desk 
covered with a quilt. Plaintiff’s wife testified that upon his return home from 
work he would be worn out and ready for bed, and that he ran a temperature 
nearly every day. 

The medical evidence showed that in addition to the hernia, plaintiff was 
suffering from chronic tonsilitis, chronic bronchitis, a dislocation of the tenth 
rib, valvular heart trouble, and an enlargment of the heart. Tenderness on 
pressure in the region of the dislocated rib was noticeable. The conclusion was 
that such conditions were permanent and would be aggravated by any attempt 
to do manual labor, and that while plaintiff might perform some types of clerical: 
work, he could only do so “if he did it moderately.” “If he operated a machine 
all day it would not be so good.” 

[1] The decisions hold with striking unanimity that for one to be “totally 
disabled” within the meaning of the disability clause of a life insurance policy 
such as the one now in suit, it is not necessary that the insured be absolutely 
helpless, but that a case is made out by showing that the infirmity from which 
he suffers has rendered him unable to perform, in the usual and customary way, 
substantially all the material acts of any occupation, business, or profession he 
would be able to engage in but for his disabling infirmity. Moss v. Ins. Co. 
(Mo.App.) 84 S.W.(2d) 395; Farmer v. Ins. Co. (Mo.App.) 85 S.W.(2d) 235; 
Rickey v. Ins. Co., 229 Mo.App. 1226, 71 S.W.(2d) 88; Stoner v. Ins. Co. (Mo.App.) 
9) S.W.(2d) 784; Heald v. Ins. Co. (Mo.App.) 90 S.W.(2d) 797; Kane v. Ins. 
Co., 228 Mo.App. 649, 73 S. W.(2d) 826; Albert v. Ins. Co. (Mo.App.) 95 S.W.(2d) 
343. 

|2) The evidence regarding the nature and extent of plaintiff’s disability 
speaks for itself. That it shows him to be totally disabled from the performance 
of manual labor is not disputed, but the controversy goes to the question of 
whether there was substantial evidence adduced from which the jury was 
warranted in finding that he was totally disabled from the performance of 
clerical work of the character of that at which he had been engaged for the last 
three or four years of his employment with the lead company. While the case 
made for plaintiff may in this respect approach the border line, yet when the 
evidence is regarded in the aspect most favorable to plaintiff we cannot say that 
it affords no legitimate basis for the jury’s conclusion that plaintiff’s infirmities 
had rendered him unable to perform, in the usual and customary way, substan- 
tially all the material acts and duties of his employment. And, as we have 
pointed out above, if plaintiff’s infirmities were of such magnitude as to have 
rendered him unable to perform, in the usual and customary way, substantially 
all the material acts and duties of whatever work he would have been able to 
engage in but for his disability, then he was totally disabled within the meaning 
of the policy, and there was, therefore, no error cammitted by the court in sub- 
mitting such issue to the jury. 

As a further ground of demurrer defendant argues that plaintiff, at the time 
of the institution of the action, was in any event entitled to recover no more 
than one installment of benefits in the sum of $43.85, and that the court was 
therefore without jurisdiction over the case, the sum to which plaintiff was 
entitled being less than $50, below which the jurisdiction of the circuit court 
does not extend under section 1938, Rev.St.Mo.1929 (Mo.St.Ann. § 1938, p. 2605). 

[3] The contention that plaintiff, at the time of the institution of his action, 
was entitled to recover but the one installment of benefits is based upon the 
theory that defendant, under the terms of the policy, was not liable for the 
making of payments until the expiration of a period of six months after the 
making of due proof of disability. Our Supreme Court has recently held, how- 
ever, in a case involving the very policy now in suit, that a denial of all liability 
under the policy waives the company’s right to invoke the defense of the six 
months’ waiting period, so as to make the company’s liability under the policy 
date from the time of its denial of liability. State ex rel. Metropolitan Life 
Ins. i) - Allen (Mo.Sup.) 100 S.W.(2d) 487 

n this case all liability to plaintiff under the polic ; j , 
defendant on March 24, 1932, and the present action was Sdeecinely terion 
on October 27, 1932. It follows, therefore, under the interpretation placed upom 
the policy by the Supreme Court, that plaintiff was entitled to recover eight 
mstallments of benefits when his suit was filed, so that instead of the verdict 
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being excessive it was actually for one installment less than plaintiff would have 
been entitled to sue for if his petition had been draw accordingly. 

The judgment rendered by the circuit court should be affirmed. It is so 
ordered. 

Hostetter, P. J., and McCullen, J., concur. 


GOUCHER v. WOODMEN ACCIDENT CO. OF LINCOLN, NEB. No. 18848. 
Kansas City Court of Appeals. Missouri. April 5, 1937. 
104 Southwestern Reporter (2d) 289. 
5. EVIDENCE. 


In action on benefit certificate covering accidental death, evidence held to 
justify submission of issue as to whether insured accidentally lost his balance, 
slipped and wrenched his back while scooping oats, where insured’s statement 
that he had slipped and wrenched his back was admissible as part of res geste. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

6. EVIDENCE. ; 

In action on benefit certificate covering accidental death, whether insured sus- 
tained injury which caused his death within certificate he/d for jury where state- 
ment of insured that he had slipped and wrenched his back while unloading truck 
was admissible as part of res geste. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

7. FRATERNAL. 

Whether society is “fraternal beneficiary society” within statute exempting 
such societies from penalty and attorney’s fees for vexatious delay in making pay- 
ments on certificates depends on the contract rather than name by which society 
is chartered to do business (Mo.St.Ann. § 5993, p. 4565). 

(For other cases, see Insurance, Dec. Dig. § 688.) 

8. FRATERNAL. 

Insurer on benefit certificate, which was chartered and licensed to do business 
on an assessment plan and which issued certificates on a straight quarterly stip- 
ulated premium which was not dependent on collection of assessments on persons 
holding similar contracts he/d not entitled to benefit of statute exempting fraternal 
beneficiary societies from penalty and attorney’s fees for vexatious delay in mak- 
ing payments (Mo.St.Ann. § 5993, p. 4565). 

(For other cases, see Insurance, Dec. Dig. § 688.) 

9. PENALTY. 

Insurer cannot be penalized for vexatious delay if it has a meritorious defense. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

10. VEXATIOUS DELAY. 

Whether there was vexatious delay in payment of benefit certificate is question 
for jury where there is any evidence of delay being vexatious. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

11. VEXATIOUS DELAY. 

Insurer’s declining to compensate for loss without litigation raises an issue 
of fact as to whether there was vexatious —_ which would authorize recovery 
of penalty therefor (Mo.St.Ann. § 5993, p. 4565). 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

12, PENALTY. 
Whether insurer on benefit certificate covering accidental death was subject 


to o senety for vexatious delay in payment held for jury (Mo.St.Ann. § 5993, 
p. 4565). 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Bland, J., dissenting. 

Appeal from Circuit Court, Andrew County; R. B. Bridgeman, Judge. 
Action by Frances M. Goucher against the Woodmen Accident Company of 


Lincoln, Neb. Judgment for the plaintiff, and the defendant appeals. 

Reversed and remanded. 

Culver, Philip, Kaufmann & Smith, of St. Joseph, and Sparks & Latham, of 
Savannah, for appellant. 


Beads Robison and E. G. Robison, both of Maysville, for respondent. 
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SHAIN, Presiding Judge. 

The plaintiff, the surviving widow of Robert L. Goucher, deceased, brings this 
action seeking to recover from defendant for the alleged accidental death of her 
said husband. 

It is alleged that defendant issued to her deceased husband its policy and 
benefit certificate in consideration of premiums paid, and that plaintiff is the desig- 
nated beneficiary. 

The coverage clause in said policy involved herein is as follows: 

“On account of injuries effected through Violent, External And Accidental 
Means, entirely independent of other causes, in case such injuries shall cause death 
within sixty days, or permanent and entire loss of sight of one or both eyes within 
sixty days, or shall immediately sever or within sixty days necessitate the ampu- 
tation of one or both hands or one or both feet at or above the wrist or ankle, or 
cause total or partial disability, (provided that the Company shall not be liable for 
more than one indemnity specified for the same injury, nor for a greater sum in 
any case than the largest amount mentioned heretofore or hereafter), as follows.” 

Plaintiff’s petition alleges that the insured, while in due course of employment, 
slipped and fell and injured his spine, back, and neck, spinal column and spinal 
cord, nerves and nervous system, and within sixty days died from the injuries 
received in said accident. 

The amount of coverage involved is $1,000 and for this sum, together with 
attorney’s fees and penalty for vexatious delay, the plaintiff asks judgment. 

By answer the defendant alleges itself to be a mutual Legal Reserve Company 
chartered and licensed in the state of Nebraska and licensed to transact insurance 
business in the state of Missouri as provided in article 7 of chapter 37 of R.S.Mo. 
1929 (section 5839 et seq. [Mo.St.Ann. § 5839 et seq., p. 4467 et seq.]), with all 
powers and privileges specified and granted therein. 

The defendant answers the allegations of plaintiff’s petition by general denial. 
No reply is shown by the record to have been filed. 

Trial was before a jury and jury verdict rendered as follows: 

“We, the jury, find the issues for the plaintiff and assess her damages at the 
sum of $1,000.00 and her damages for vexatious delay at the sum of $100.00 and 
the sum of $150.00 as and for attorneys’ fees and the further sum of $27.50 as 
interest at the rate of six per cent per annum from November 27, 1935. 

“G. E. Graham, Foreman.” 

Judgment was entered in accordance with the verdict, and from the judgment 
defendant has duly appealed and we will continue to designate the parties as plain- 
tiff and defendant to conform with situation in trial court. 

There is no contention as to issuance of policy, payment of premiums, and 
proof of loss. 

The defendant makes five specific claims of error, which we briefly state as 
follows: Admission of evidence. Giving of instruction 1 on part of plaintiff. 
Failure to give peremptory instruction. Giving of instructions 3 and 5 on behalf 
of plaintiff submitting for penalty and attorney’s fees. Permitting of improper 
remarks by plaintiff’s counsel. 

These assignments will be more fully explained in the opinion. 

Opinion. 

The error claimed in defendant’s specification No. 1 presents a much discussed 
question, res geste. 

To a showing of the situation presented in the case at bar, we include herein 
the following proceedings bearing directly upon the question raised. 

“Q. Now, Mr. Rhoads, did you notice Robert Goucher when he returned to 
the machine, after he had taken the load down to the John Porr farm? A. Yes. 

“Q. Where were you, in reference to the machine, at that time? A. I was 
in my grain wagon at the machine. ; 

“Q. Who was driving the truck that Mr. Goucher and Porr were in? A. Mr. 
Goucher, 

“Q. Did he stop his truck there? A. He did. ; 

“QO. Where did he stop it, in reference to where you were? A. To the side 
of my wagon, to the side of the machine. 

“Q. Now, Mr. Rhoads, just tell the jury what you noticed about Mr. Goucher 
when he returned, if you noticed anything unusual in his actions and his condition 
when he got back. A. Well, I were in my wagon, scooping up the grain, and he 
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backed into the side of my wagon to the machine, and when I noticed him he was 
by the truck, kind of holding to the truck. 

“Q. Now, did you notice anything else unusual, whether he was pale, or not— 
whether or not he was pale? A. He was. 

“Q. Now, from your observation of him when you saw him, what was your 
observation in regard to Mr. Goucher, whether he was in his usual and normal 
condition at that time or not? A. Well, I thought he was sick. 

“Mr. Kaufmann: Wait just a moment—well, I will withdraw. 

“The Court: Go ahead. 

“Mr. Kaufmann: The answer was, ‘I thought he was sick.’ 

“A. He just looked as if he was sick. ; 

“Q. Now, just tell the Court just what evidence you noticed on which you 
predicate your thought that he was sick, what was he doing, or what you noticed 
about him? A. Well, he was just kinda leaning against the truck, and very pale. 

“Q. Well, now, did you have any conversation with him there at that time 
A. I did. 

“Q. Just tell the jury what you asked him and what he might have said in 
reply to it. 

“Mr. Kaufman: We object to that as hearsay. 

“Mr. Robison: Your honor, we are ready to be heard on it, if you want to 
exclude the jury. 

“Mr. Kaufmann: You are—certainly we want to exclude the jury. You are 
not going to try to say that that is part of the res geste? 

“Mr. Robinson: I certainly am, and I think I can show the Court I have got a 
right to show it, even if it was two hours after. Time is not the essence of the 
res geste. 

“Mr. Kaufmann: Well, we object— 

“The Court: If you, gentlemen want to be heard on it, I will excuse the jury. 

“Mr. Kaufmann: Out of the hearing of the jury, in order that the Court may 
be fully informed concerning the subject matter, the following questions were 
asked and the following proceeding took place. 

“Q. (By Mr. Robison) : Now, Mr. Rhoads, did you make a statement to Mr. 
Goucher at that time you saw him, that you have just testified about, in relation 
to his condition? 

“Mr. Kaufman: It is understood we are reserving our right to object to this 
as soon as we find out what it is about. 

“A. When I seen the condition the man was in, I just asked him what was 
wrong with him. 

“Q. (By Mr. Robison): What answer did he make to you? A. He said, I 
were in loading oats— . 

“The Court: A little louder. 

“A. (Continuing) : I went to throw in a scoop full of oats and my foot slipped 
and I wrenched my back. : 

“O. And did he say anything as to the effects it had on him when his foot 
slipped? A. He said, ‘It made me awfully sick.’” 

It was shown in the examination that the granary to where the grain was 
taken was approximately two and one-half miles. 

On cross-examination, while the jury was out, the following is shown: 

“OQ. As I understand it, it is your opinion from your knowledge of the geo- 
graphical location of these farms—knowing these farms as you do—and_ where 
they are located, and knowing the gates and all of that, it is your opinion it takes 
about forty or fifty minutes to go from the one farm where he got the oats, to 
where he unloaded them, is that right? A. How’s that? 

“Q. It takes about forty or fifty minutes to go from the machine to where they 
unloaded the grain? A. Yes, practically that. 

“Q. In other words, to go down there and come back and unload the grain 
would take about two hceurs, is that correct? A. Well, I would imagine it would 
teke forty or fifty minutes to make the trip each way, opening and shutting gates. 

“QO. How long would it take to unload the grain? A. I imagine—I couldn't 
say, one man and a truck, a truck-load of oats. 

“Q. Well, approximately how long—I am not trying to confine you to any 
specific minutes, but so we will have some idea in the record how long it would 
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take? A. Well, approximately—probably as long as it would take to make the trip.” 

Following the above, inquiry was made by the court as follows: 

“The Court: And you say at the time you asked him, he was standing— 

“The Witness: He had just got out of the truck. 

“The Court: He had just got out of the truck? 

“The Witness: Yes, sir. 

“The Court: In what position was he standing? 

“The Witness: Well, standing something like this. 

“The Court: Leaning against the truck? 

“The Witness: Leaning against the truck, yes, sir. 

“The Court: And you say his face— 

“The Witness: Was white. 

“The Court: Was white. 

“The Witness: Yes, sir. 

“The Court: He acted like he was in pain? 

“The Witness: Yes, sir. 

“The Court: You then asked the question. 

“The Witness: Yes, sir. 

“The Court: In response to your question he made the reply? 

“The Witness: Yes, sir. 

“Mr. Ed Robison: Did you notice anything there about his movements? 

“The Witness: He just kinda quivered. 

“Mr. Ed Robison: What about his ability to walk? 

“The Witness: Well, he was just poky when he walked. 

“The Court: Well, I think it is admissible, gentlemen, I am going to admit it.” 

The court after inquiry, in absence of the jury, overruled the defendant’s 
objection to the said character of testimony, to which action of the court due 
objection was made and exception taken. 

Thereafter, and in the presence of the jury, the following testimony was given: 

“Q. Now, Mr. Rhoads, before I repeat the question which I asked a minute 
ago, I will ask you one thing further: Did you notice anything about Mr. Goucher’s 
a or movements or anything of that kind, when you saw him there? A. 

hen! 

“Q. When you saw him get out of the truck and just before you had a con- 
versation with him that I asked you about a minute ago? A. The first I noticed 
of him, he was standing by the side of the truck. 

“Q. But did you notice any movement of his body or anything? A. Just a 
kind of a quiver. 

“Q. Did you notice anything about his walk as he went over to the truck? 
A. Yes, sir, after he started he just kinda drug his feet along. 

“Q. I don’t think I asked you then, did you notice anything about the color 
of his face? A. Yes, sir. 

“Q. Tell the jury what you observed there, if anything? A. He was pale. 

“QO. New, Mr. Rhoads, did you make any inquiry or make any statement to 
Mr. Goucher when you saw him after he leaned against the truck? A. Yes, sir. 

“QO. What did you sav to him? A. I asked him what was the matter with him. 

“QO. What did he state in reply? A. He said he was scooping oats, and when 
he was in there scooping, like this, his foot slipped and ‘I wrenched my back.’ 

“Mr. Sparks: I don’t know whether all of the jury can hear that or not. I 
can’t. 

“The Court: State it over agvin. Tell it out loud enough so everybody can 
hear it. 

“A. He said, ‘I went to throw in a scoop of oats and my foot slipped and I 
wrenched my back.’ 

“Mr. Kaufmann: Now, it is to that testimony that our objection all goes, and 
to the record heretofore made. 

“The Court: Yes, the record is made on that. 

“Q. (By Mr. Robison) :.Did he make any statement as to what happened 
after his foot slipped? A. He said, ‘It made me awfully sick.’ 

“Mr. Robison: That is all. 

“Mr. Kaufmann: No questions. (Witness excused).” 

_ [1,2] In support of its contention, as to res geste rule, defendant cites a long 
list of authority. However, as the Supreme Court of Missouri, in a recent opinion, 
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Woods v. Southern Ry. Co., 73 S.W.(2d) 374, has reviewed the subject and 
definitely stated the rule, we quote the same and shall attempt to follow the same. 
The court, in the opinion, 73 S.W.(2d) 374, loc. cit. 376, says as follows: 

“It is argued that the trend of recent decisions is to extend the res geste 
rule. However, an examination of the cases will disclose that the courts have not 
departed from the basic principle that, in order for a declaration to form a part 
of the res geste, it must be a spontaneous expression arising out of the main 
transaction and not a mere narration of a past event. As was said by the Court 
of Appeals of Kentucky in Stewart v. Commonwealth, 235 Ky. 670, 32 S.W.(2d) 
29, loc. cit. 32: ‘The exclamation must be the act talking for itself, not the person 
talking about the act. It must be the apparently spontaneous result of the occur- 
rence operating upon the perceptive senses of the speaker (Illinois Cent. Ry. Co. 
v. Lowery, 184 Ala. 443, 63 So. 952, 49 L.R.A.(N.S.) 1149) rather than the result 
of reasoning from collateral facts.” 

It will be noted that the question of time is not mentioned in the quotation 
above. Evidently its omission is accounted for by the fact that our courts held 
that time is not a necessary ingredient of the rule. However, as time presents 
opportunity, a court of review cannot pass the element of time by without giving 
the same consideration. In the case of De Moss v. Evens & Howard Fire Brick 
Co. (Mo.App.) 57 S.W.(2d) 720, 723, it is said: 

“Furthermore, the witness had already stated that he did not recall the time 
in the morning when he had come from his own department into the carpenter 
shop, and had seen De Moss; and therefore in any event proof would have been 
lacking that any statement of De Moss was spontaneous, and made under the 
influence of the accident and within its immediate surroundings, so as to have 
brought it within the rule of res geste. Buttinger v. Ely & Walker Dry Goods 
Co. (Mo.App.) 42 S.W.(2d) 982. It is to be borne in mind that this is not a case, 
as was Hill v. Edward F. Guth Co. (Mo.App.) 35 S.W.(2d) 924, where Moore 
had worked side by side with De Moss all morning long, in a position to hear all 
that was said, so that it might be inferred with propriety that any statement by 
De Moss regarding his injury was made immediately after the occurrence and 
while influenced by it.” 

From our consideration of the authorities, we conclude that the question of 
times goes more to opportunity than it does to seconds, minutes, and even, within 
reason, hours. The question involved is, Was the statement spontaneous, and 
made under the influence of the accident and within the immediate surroundings 
and, if so, the lapse of time between the occurrence and the statement does not of 
itself prevent same from being a part of the res geste? State v. Stallings, 334 
Mo. 1, 64 S.W.(2d) 643; Scism v. Alexander (Mo.App.) 93 S.W.(2d) 36. 

“Spontaneity seems to be a necessary element in order to make such a state- 


ment competent to be given in testimony.” © Sculley v. Rolwing (Mo.App.) 88 
S.W.(2d) 394, 398. 


[3] It has often been said by our textwriters and in judicial opinions that as 
to admissibility by reason of res geste, that no hard and fast rule can be laid 
down. The question must always be determined upon the facts and circumstances 
presented in each case and the admission of such testimony is left largely to the 
discretion of the trial court. 


The record in this case shows that the trial court acted with great deliberation 
and acted in consideration of all of the facts and circumstances presented. 


[4] The evidence discloses that the man had returned to the thrashing machine, 
had gotten out of the truck and was leaning against the truck. That he was white, 
acted like he was in pain and in a condition wherein he “quivered” and was “poky” 
when he walked. 


With the above and with the evidence set forth above in mind, we conclude 
that there is such a showing of spontaneity and such showing that the statement 
was made under the influence of the event that caused the condition shown, that 
the lapse of time shown will not justify us in convicting the trial judge of error 
in admitting the testimony complained of. 

[5] Defendant's specification 2, as to plaintiff’s instruction 1, rests on conclu- 
sion as to specification 1. The instruction submitted to the jury the issue of fact 


as to whether deceased accidently lost his balance and slipped and wrenched his 
hack while scooping oats. In accordance with our conclusion reached as to assign- 
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ment 1, there is evidence that justifies the submission as made in instruction 1, 
hence we conclude no error in giving same. 

[6] In passing upon defendant’s third claim of error, refusal of demurrer, we 
must do so in light of our conclusions reached as to question of res geste involved 
in assignment No. 1. 

In accordance with our conclusion touching witness Rhoads’ testimony, there 
is evidence that deceased in scooping oats, his foot slipped and he wrenched his 
back. 

If we give the plaintiff the benefit of the most favorable testimony, there is 
evidence from which an inference can be reasonably drawn that the injury caused 
the death. We, therefore, conclude that it was not error to refuse the demurrer. 

It is but fair here to state that in reaching the conclusion above, we do so on 
the testimony of witness Rhoads and not in consideration of the contents of the 
proof of loss. 

Defendant’s claim of error in instruction 3 ahd 5 goes to the submission of 
the issue of penalty and attorney’s fees and not as to the mere wording of the 
instructions. 

In other words, it is the submission of the issue that is challenged. 

[7-12] The statutes of Missouri, section 5993, R.S.Mo.1929, (Mo.St.Ann. § 
5993, p. 4565), specifically exempts fraternal beneficiary societies from allowance 
of penalty and attorney’s fees by reason of vexatious delay. However, in deter- 
mining the question of fraternal beneficiary, we must look to the contract rather 
than to the name by which chartered to-do business. 

It is shown that the defendant company was chartered and licensed to do 
business in Missouri on an assessment plan. Stated by defendant, “as a mutual 
company.” 

From an examination of the insurance contract in evidence, it is shown to be 
issued on a straight quarterly stipulated premium. It is not shown or indicated in 
the contract that the payment,of the premiums is in any way dependent upon collec- 
tion of assessments upon persons holding similar contracts. The claimed mutuality 
rests in the appellation alone and not upon any provision of mutality characterising 
fraternal benefit associations. 

From an examination of the contract, we conclude that defendant is not exempt 
from penalty for vexatious delay. Wollums v. Mutual Benefit Health & Accident 
Ass'n, 226 Mo.App. 647, 46 S.W.(2d) 259, 264. 

The defendant contends that there is no evidence upon which to base a finding 
by reason of vexatious delay. 

It is the law of this state, State ex rel. Continental Life Ins. Co. v. Allen, 303 
Mo. 608, 262 S.W. 43, that an insurance company cannot be penalized for vexatious 
delay if it has a meritorious defense. However, where there is any evidence in 
support, the question becomes one for the jury. 

In the case at bar it is shown that proofs of loss were duly made. Thereafter 
additional proof was required and plaintiff, at the request of defendant, executed 
an authorization for the additional proof. It is further shown that forty-seven 
days elapsed after proof was in before suit was brought. 

In the face of the fact that it has been held, that declining to compensate for 
loss without litigation raises an issue of fact as to vexatious delay, we conclude 
that there was sufficient evidence in this case to justify the submission of the 
question, 

As to defendant’s point 5, we set forth in full the remarks made by plaintiff’s 
attorney together with the objections and rulings by the court. 

“What do you pay your insurance for, year after year? Because you believe 
if your death occurs that company will pay to your wife or your beneficiary the 
amount of that policy after you are dead and gone and you are not here to help— 
but the beneficiary, the widow, and that boy, they are in this courtroom as against 
that monstrous company; why Kaufmann said years ago they used to try to get a— 
I will say to you today they have taken the money of this policyholder here for 
four or five years in this case, they are not working for nothing—here they have 
four lawyers in this case; they are not working for nothing. Here they have five 
doctors in this case. They are not working for nothing. They have money to 
defend against this poor woman, but they have nothing to pay on the policy. 

- “Mr. Kaufmann: I object to that character of argument as being wholly 
improper, prejudicial, and an effort to influence and prejudice the jury against the 
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defendant, and we ask the court to reprimand counsel and instruct the jury to 
disregard such argument. 

“The Court: Overruled. (To which action, order and ruling of the court, 
the defendant then and there at the time duly excepted, and still excepts.) 

“Mr. Kaufmann: We now ask, in view of the ruling of the court, in overruling 
the objection, that the jury be discharged. 

“The Court: Overruled. (To which action, order and ruling of the court, the 
defendant then and there at the time duly excepted, and still excepts.)” 

{13] Having been indulged, in former years, in the practice of the law, we are 
not unmindful of the prerogatives of that noble calling. A lawsuit has been likened 
unto a‘battle royal, wherein opposing counsel has, as is said in Evans v. Trenton, 
112 Mo. 390, 20 S.W. 614, 616, the right to: “In his address to the jury it is his 
privilege to discant upon the facts proved or admitted in the pleadings; to arraign 
the conduct of parties; to impugn, excuse, justify, or condemn motives, so far 
as they are developed in evidence. * * * His illustrations may be as various as the 
resources of his genius; his argumentation as full and profound as learning can 
make it; he may, if he will, give play to his wit, or wings to his imagination.” 

[14, 15] We further recognize that the matters involved in arguments before 
juries rests in the sound discretion of the trial court. However, as was said in 
Norris v. Railroad Co., 239 Mo, 695, loc. cit. 721, 144 S.W. 783, 790, and quoted 
with approval in State v. Shain (Mo.Sup.) 101 S.W.(2d) 14, loc. cit. 19: “The trial 
court should not permit argument which amounts to an appeal to the jury to give 
judgment for one party on account of his poverty or the wealth of the opposite 
party, and trial courts should promptly rebuke counsel who indulge in such argu- 
ments. The most effective way of shutting out important argument is for the trial 
court to inform the attorney that a verdict obtained by improper remarks will 
promptly be set aside by the trial court.” 

[16] The plaintiff herein makes claim that the remarks objected to were 
retaliatory. Retaliatory of what is not shown and there is not enough shown in 
the argument as it appears in the record to justify us in concluding same was 
retaliatory to any objectionable matter disclosed by the record. 

[17] To the highly objectional matter shown in the argument, the defendant 
objected and asked the court to reprimand counsel. This the court refused to do. 
Defendant then asked for discharge of the jury, which in turn was refused. 

Under such a situation, the jury would be justified in concluding that the trial 
court acquiesced in the sentiment that the defendant company was a monstrous 
company with money that was pitted against not only the widow, but her child and 
dependent as well. 

Such remarks should not go unchallenged and unrebuked in a court of justice. 
It was prejudicial error to permit same without some word of disapproval from 
the trial court. 

Based alone on defendant’s assignment of error number 5, the judgment herein 
is reversed and cause remanded. 

Reynolds, J., concurs. 

Bland, Judge (dissents). 


WHITE v. METROPOLITAN LIFE INS. CO. No. 37. 
Court of Errors and Appeals of New Jersey. April 30, 1937. 
191 Atlantic Reporter 770. 
1. ACCIDENTAL MEANS. 

Question whether death of 15% year old school boy, who was shot by police 
officers pursuing automobile in which school boys boy was riding and which 
officers believed to have been stolen, was caused by accidental means within 
provision of life policy for payment of increased benefits if death should result 
from external, violent, and accidental means, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

2. LARCENY. 

As respects liability of insurer under provision of life policy for payment of 
increased benefit for death resulting from external, violent, and accidental means 
for death of insured who was killed by police officers while pursuing automobile 
in which insured was riding and which officers believed to have been stolen, if 
property had been taken with intention of only using it temporarily and then 
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returning it to owner, it was not larceny, and officers were without legal authority 
to kill insured, since offense was less than common-law felony. 


(For other cases, see Insurance, Dec. Dig. § 515.) 


Syllabus by the Court. ; 

1. The fact examined and found to present a prima facie case for the plain- 
tiff; wherefore, held, the trial court erred in granting a nonsuit. ; 

2. If property is taken with the intention of only using it temporarily and 
then returninng it to the owner, it is not larceny. ‘ ’ , 

3. Semble: A police officer is without legal authority to kill a fleeing perpe- 
trator of an offense less than a common-law felony. 

Appeal from the Supreme Court. . 

Action by Elizabeth White, administratrix of the estate of Alfred White, 
deceased, against Metropolitan Life Insurance Company. Judgment for defend- 
ant, and plaintiff appeals. 

Reversed for new trial. 

Abraham M. Herman, of Orange, for appellant. : 

Verling C. Enteman, Augustus C. Studer, Jr., and McCarter & English, all of 
Newark, for respondent. 

Case, Justice. 

Plaintiff’s intestate was her son, a school boy fifteen and one-half years of 
age. He was shot and killed by a bullet from a revolver shot by Howard Van 
Riper. The defendant company insured the boy’s life under policies which pro- 
vided for certain payments at death and also for increased payments if the 
death should result from “external, violent and accidental means.” The ordinar 
death amount was paid. Plaintiff sued to recover the insurance for seckiietal, 
violent death. It was conceded that the death was violent and from external 
means. The dispute was upon whether or not it was accidental. The trial court 
nonsuited, and plaintiff appeals. 

The testimony comes from the lips of Van Riper, who is, inferentially, a 
police officer of the borough of Glen Ridge, although we find no direct testimony 
to that effect. Van Riper testified that “we,” meaning himself and “Officer 
Perry” (again inferentially), a brother police officer, were riding in a police car 
and that the two were given, apparently by telephone from local police head- 
quarters, an announcement that two cars had been stolen, one from Bloomfield 
and the other from Montclair. The officers were told the numbers of the cars, 
and a car bearing one of those numbers came within their view. They pursued 
in what became rather a wild race, wherein Perry fired what the witness called 
a warning shot, although we cannot be certain what that shot, in the darkness 
of night, meant to the pursued boys. Two unnamed boys were in the front seat 
of the car ahead, one of them at the wheel. Young White occupied the rear 
seat, and so far as the witness could see had no control over the car. Finally, 
the pursued car became out of control, careened about, and stopped. White 
got out, ran in the direction of the police car, turned around, was commanded to 
halt, and started running in the opposite direction. The witness, from the police 
car and through the partly opened door thereof, fired a low shot intending to 
hit the sidewalk, but the bullet hit White in the back and caused his death. 

[1] As we have said, there is no testimony stating flatly that the witness was 
a police officer. There is no evidence that either he or his companion was in 
uniform, or that White knew the men were officers or that White heard the 
command to halt just before the shot was fired. There is no competent proof 
that the car in which White rode had actually been stolen or that the boys were 
not lawfully in possession thereof. The information that came to the officers 
was, when related on the witness stand, hearsay; possibly admissible to give a 
rational and comprehensible account of the witness’ actions, but certainly not 
competent to prove a felonious act by the decedent. Even if we assume that the 
car had been stolen, there is no proof that White had participated in, or knew 
of, the theft. Whatever inferences against the plaintiff the jury, had it had the 
opportunity, might have drawn from the facts in proof, the court, on the motion 
for nonsuit, was under the duty to give to the plaintiff, against whom the motion 
was made, the benefit of all legitimate inferences which were to be drawn there- 
from in her favor. Mulrooney v. O’Keefe, 98 N.J.Law, 853, 121 A. 721. As the 
testimony stands, it may be that the car was not stolen; that White had no 
control over the car or its erratic course; that he did not know that he was under 
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suspicion of crime and therefore liable to arrest or that his pursuers were police 
officers; and that he had no information or belief that the pursuers, even though 
police officers, had either the authority or the intention to fire a deadly weapon 
upon him while in flight. To the possibilities is to be added the fact that, while 
the discharge of the weapon was purposeful, the bullet did not take its planned 
course and that the impact of it against White body was in that sense accidental; 
and this is important as related to the hypothesis that White had not committed 
larceny and did not know that he was suspected of or pursued on account of that 
crime. On this view of the facts, Walters vy. Prudential Insurance Co., 116 NJ. 
Law, 304, 183 A. 897, is clearly not a precedent for sustaining the nonsuit. We 
conclude that the court erred in ruling, as a matter of law, that the plaintiff had 
not proved a prima facie case. 

[2] The inconclusiveness of the proof of larceny is further manifested by the 
absence of any factual detail from which it may be inferred that the act, informa- 
tion’ of which was relayed to the police officers as of the theft of a car, was 
accompanied by such an intent permanently to deprive the owner of the vehicle 
of his property as was necessary to constitute the taking a theft under our law. 
See State v, South, 28 N.J.Law, 28, 75 Am.Dec. 250, State v. Davis, 38 N.J. Law, 
176, 20 Am.Rep. 367, and State v. Bullitt, 64 N.J. Law 379, 45 A. 773, discussed in 
State v. Hauptmann, 115 N.J.Law, 412, at page 426, 180 A. 809. If there was a 
taking without such intent and that should be found to be the state of the proofs, 
then a lesser offense than a common-law felony was committed, and it seems that 
a police officer in making an arrest was without lawful authority to kill a fleeing 
offender. See generally 5 C.J. p. 425, title Arrest, § 60 et seq., and Chief Justice 
Depue’s Charge to Grand Jury, 9 N.J.L.J. 167. It may well be questioned whether 
White could be held absolutely to actual or implied foresight or expectation that 
an officer of the law would, under those circumstances, fire upon him while he 
unarrested, was in flight and the officer was in no personal danger. It is the view- 
point of the insured which governs. 

The judgment below will be reversed, and a venire de novo will issue. 

For affirmance: None. 

For reversal: The Chancellor, the Chief Justice, Justices Trenchard, Parker, 
Lloyd, Case, Bodine, Donges, Heher, and Perskie, and Judges Hetfield, Dear, 
Wells, Wolfskeil, Rafferty, and Cole—16. 


CRAIG v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Division, First Department. April 9, 1937. 
294 New York Supplement 787. 
FACILITY OF PAYMENT CLAUSE. 

Under life policy payable to executor or administrator of insured unless pay- 
ment should be made under facility of payment clause authorizing company to 
make payment to person appearing to insurer to be equitably entitled to proceeds 
sister of insured who was not executrix or administratrix of insured’s estate held 
not entitled to recover proceeds in action against insurer, because she paid pre- 
miums and insured was indebted to her and, after issuance of policy, had informed 
agent of insurer that sister should be beneficiary, in absence of showing of author- 
ity of agent to vary contract, or of fraud on part of insurer or its representative. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

Appeal from Appellate Term, First Department. 

Action by Catherine Craig against Metropolitan Life Insurance Company. 
From a determination of the Supreme Court, Appellate Term, affirming a judg- 
ment of the Municipal Court of the City of New York, Borough of Manhattan, 
First District, the defendant appeals. 

Reversed and dismissed. 

Argued before Martin, P. J., and McAvoy, O’Malley, Townley, and Glennon, 


JJ. ‘ 

Tanner, Sillcocks & Friend, of New York City (Charles B. LaVoe, of New 
York City, of counsel), for appellant. 

Harry P. Albert, of New York City, for respondent. 

GLENNON, Justice. 

This is an appeal by the defendant from the determination of the Appellate 
Term of the Supreme Court, affirming a judgment in favor of the plaintiff against 
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the defendant, in the Municipal Court. Mr. Justice Callahan dissented from the 
conclusion reached by his associates, on the ground that plaintiff failed to establish 
any right to recover on the policy in an action at law. We think his views are 
well founded. 

The facts are comparatively simple. On or about July 1, 1934, the defendant 
issued its policy of insurance in the sum of $500 on the life of one Lillian Craig. 
The policy by its terms was payable to the executor or administrator of ‘the 
insured unless payment should be made by the company under the “facility of 
payment” clause, which reads as follows: “The Company may make any payment 
or grant any non-forfeiture privilege provided herein to the insured, husband or 
wife or any relative by blood or connection by marriage of the insured, or to any 
other person appearing to said Company to be equitably entitled to the same by 
reason of having incurred expense on behalf of the insured or for his or her 
burial and the production of a receipt signed by either of said persons or of other 
proof of said payment or grant of such privilege to either of them shall be conclu- 
sive evidence that all claims under this policy have. been satisfied.” 

The plaintiff, a sister of the deceased, is not the executrix or administratrix 
of the insured’s estate. Her claim for recovery is based on the fact that she paid 
all premiums on the policy; that the insured was indebted to the plaintiff, “and 
that the insured informed the agent of the defendant, that she wished the plaintiff 
to be the beneficiary of the policy, to which wish the agent acquiesced.” 

One of the difficulties with~which plaintiff is confronted is that there is no 
evidence in this case indicating that the agent had authority to vary the contract 
of insurance which provides in part as follows: “This policy constitutes the entire 
agreement between the Company and the insured and the holder and owner hereof. 
Its terms cannot be changed or its conditions varied except by the express agree- 
ment of the Company, evidenced by the signature of its President or Secretary. 
Therefore, agents (which term includes also managers, superintendents and assist- 
ant managers) are not authorized and have no power to make, alter or discharge 
contracts. * * * ” Furthermore, the policy was issued by the defendant company 
prior to the time the conversation, upon which the plaintiff relies, was had between 
the deceased and the defendant’s representative. There is no evidence of fraud 
on the part of the defendant or its representative. 

Plaintiff takes the position that the case of Shea v. United States Industrial 
Ins. Co., 23 App.Div. 53, 54, 48 N.Y.S. 548, 549, is controlling and should be applied. 
That ‘case is readily distinguishable. There, said Mr. Justice Hatch: “At the 
times when the policies were issued, the agent who then represented the company 
stated to the plaintiff that, as she was a blood relative of the insured, she would 
be the beneficiary therein, and entitled to the amount of the insurance if she paid 
the premiums as required. It also appeared that the plaintiff could neither read 
nor write; that the contract of insurance was not read to her, except that part of 
it which provided for payment to any relative by blood or connection by marriage 
of the insured. It also appeared that the superintendent of the defendant company 
instructed agents in soliciting insurance to represent that a blood relative, or a 
relative by marriage of the insured, could become a beneficiary under the policy, 
and that if such person held the certificate and paid the premiums, and was in 
good standing when the insured died, upon making proper: proof of death, such 
person would become the legal beneficiary. And the agent in this case testified 
that he made such representation to the plaintiff when she took out the policies 
of insurance upon the life of her daughter. It also appeared that the company 
had recognized such persons as beneficiaries under like policies and had paid 
losses, by death, in other cases. where the beneficiary was a blood relative. This 
testimony was sufficient to authorize a jury in finding that the company became 
bound in accordance with such representations.” Here, the plaintiff is far from 
being illiterate, as her testimony shows. She and the deceased examined the policy 
and conferred with the company’s agent concerning the beneficiary clause at the 
time of delivery. In the Shea Case the superintendent of the company instructed 
its agent to make the representations upon which the plaintiff relied. Here, no 
such instructions were given. There also, the company “had recognized such per- 
sons as beneficiaries under like policies and had paid losses, by death, in other cases, 
where the beneficiary was a blood relative.” Here there was no evidence offered 
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that the defendant followed a similar practice. We believe the Shea Case should 
be confined to its own particular facts. 

The “facility of payment” clause does not help the plaintiff to sustain the 
judgment. In discussing a similar clause in McCarthy v. Prudential Ins. Co. of 
- America, 252 N.Y. 459, 462, 169 N.E. 645, 646, Judge Crane said: “In examining 
this question we must remember that the sister had no claim to be paid in fuli. 
She had no rights as against the company. (Nolan v. Prudential Ins. Co. of 
America, 139 App.Div. 166 [123 N.Y.S. 688]; Cohen v. Hancock Mutual Life 
Ins. Co., 135 App.Div. 776 [119 N.Y.S. 850].) She could not sue on the policy 
for the $392. She might have had an equitable claim for the premiums paid, but 
could maintain no action otherwise. The claim belonged to the executor or admin- 
istrator of McCarthy’s estate. The company agrees to pay to the executors or 
the administrators of the insured unless payment be made under the ‘Facility of 
Payment’ clause. The claim belonged to the estate. It was a contingent claim, 
however, subject to the right or privilege of a company to pay any relative. This 
privilege, however, belonged to the company and was not a right of the relative. 
If this were not so, which relative could sue on the claim? There might be 
twenty relatives, any one of which under this clause the company could pay.” 

For the reasons stated, the determination appealed from and the judgment 
of the Municipal Court should be reversed and the complaint dismissed, with 
costs in all courts to the appellant. + 

Determination appealed from and judgment of the Municipal Court unani- 
mously reversed, and the complaint dismissed, with costs in all courts to the 
appellant. All concur. 


FLYNN v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Term, First Department. March 4, 1937. 
294 New York Supplement 831. 
1. SOUND HEALTH. 

Insurer held not liable on industrial life policy where plaintiff failed to 
sustain burden of showing that insured was in sound health on date of issuance 
of policy and that he had not been attended by a physician for a serious disease 
for two years prior thereto. 

(For other cases, see Insurance, Dec. Dig. § 66531.) 

2. BURDEN OF PROOF. : 

In suit on industria! life policy, plaintiff had burden of proving that age given 
by insured in application was correct age. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

Appeal from Municipal Court, Borough of Bronx, Second District. : 

Action by Mary Flynn, as administratrix, etc., against the Metropolitan Life 
Insurance Company to recover the face amount of a policy of industrial life 
insurance, wherein the defendant denied liability on the ground that the deceased 
insured was not in sound health on the date of the issuance of the policy, and 
alleged for a partial defense that the insured in his application did not state his 
correct age. From a judgment of the Municipal Court of the City of New York, 
Borough of the Bronx, Second District, in favor of plaintiff, defendant apoeals. 

Reversed and remanded. 

Argued February term, 1937, before Lydon, Hammer, and Frankenthaler, JJ. 

Tanner, Sillcocks & Friend, of New York City (Herbert F. Garrick, of New 
York City, of counsel), for appellant. 

Martin A. Kraus, of New York City, for respondent. 

Per Curiam. 

[1, 2] The respondent failed to sustain the burden of showing that the insured 
was in sound health on January 21, 1935, and that he had not been attended by a 
physician for a serious disease within the period of two years prior to the tssu- 
ance of the policy. It was also incumbent upon the plaintiff to prove that the 
age given by the insured in his application was his correct age. ’ 

Judgment reversed and a new trial ordered, with $30 costs to appellant to abide 
the event. All concur. 
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7 DEYO v. GROSFELD et al. - 

Municipal Court of New York, Borough of Bronx, First District. Oct. 7, 1936. 
: 294 New York Supplement 1010. 
1. CHANGE OF BENEFICIARY. 

Right to insist on strict compliance with terms of life policy as to mode of 
change of beneficiary rests exclusively in insurer, and insurer may waive strict 
compliance. 

(For other cases, see Insurance, Dec. Dig. § 587.) 
2. WAIVER. 

Where insurer is sued for proceeds of life policy by new beneficiary and 
interpleads other claimants, insurer waives its right to insist on strict com- 
pliance with policy as to change of beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

6. BENEFICIARY. 

Interest of beneficiary under life policy is a mere expectancy, subject to be 
defeated either by a change of designation of beneficiary by insured or by 
failure of beneficiary to survive insured. 

(For other cases, see Insurance, Dec. Dig. § 586.) 


Action by Helene T. Deyo against Anna Grosfeld, as executrix of the last 
will and testament of Martha Weickers, deceased, and as executrix of the last 
vill and testament of Clara A. Weickers, deceased, and Richard Weickers, 
substituted as defendants for the Metropolitan Life Insurance Company. On 
motion by all parties for summary judgment. 

Plaintiff's motion for summary judgment granted. 

Judgment affirmed —— App. Div. , 294 N.Y.S. 1014. 

Alfred F. Intemann, of New York City (Sidney Sugarman, of New York 
City, of counsel), for plaintiff. 

Harry May, of New York City, for defendant Anna Grosfeld. 5 

Sol H. Cohn, of New York City (Manuel Weiss, of New York City, of 
counsel), for defendant Richard Weickers. 

DELAGI, Justice. 

This is a contest for the proceeds of a policy of life insurance now on deposit 
with the clerk of this court. On January 11, 1927, Martha Weickers took out a 
policy of life insurance in the sum of $1,000 on her life, naming as beneficaries 
therein, first, her mother Marie Weickers, and, second, her sister Clara Weickers. 
In January, 1936, the first-named beneficiary died. 

On February 7, 1936, the insured Martha Weickers executed a change of 
beneficiary naming her sister Clara Weickers as the primary beneficiary and 
the plaintiff herein as contingent beneficiary. The policy itself was simultan- 
eously delivered to the branch office of the insurance company for indorsement 
of the change of beneficiary. Said change was never actually indorsed by the 
company on the policy. On February 13, 1936, the company wrote to its branch 
office requesting that a different form of designation of beneficiary be used. 
Such form was never filled out by the insured because on February 14, 1936, 
both the insured and the primary beneficiary were found dead in their apartment. 
The medical examiner’s report shows that death was the result of a suicide pact, 
the same being caused by illuminating gas asphyxiation. 

The contingent beneficiary, this plaintiff, commenced suit against the Metro- 
politan Life Insurance Company for the proceeds of the policy after filing the 
usual proofs of death, etc. Claim to the proceeds had been previously filed by 
the defendant Anna Grosfeld, as executrix of the estates of both the insured 
Martha Weickers and the first-named beneficiary, Clara Weickers, and by 
Richard Weickers, father and sole survivor of both the insured and the first- 
named beneficiary. 

The then defendant, Metropolitan Life Insurance Company, moved that it 
be permitted to deposit the proceeds of the policy in court and that the said 
Anna Grosfeld and Richard Weickers be substituted in its stead as defendants. 
This motion was granted and the plaintiff now moves for summary judgment. 
an defendant asks for similar relief. There is no dispute as to the foregoing 
acts. 

_ The answer of Richard Weickers sets up in addition to denials five affirma- 
tive defenses and a counterclaim. The answer of Anna Grosfeld (appearing 
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enly as executrix of Clara Weickers, the primary beneficiary) admits all 
allegations of the complaint, but sets up an affirmative defense thereto identical 
with the fifth defense of the defendant Richard Weickers. 

As to the denials and the first four affirmative defenses of the defendant 
Richard Weickers, none presents a triable issue of fact. Consideration should 
be given, however, to the contention presented in these defenses that there was 
never a valid change of beneficiary. 

[1-3] The right to insist upon a strict compliance with the terms of a policy 
of insurance as to the mode of change of beneficiary is exclusively for the benefit 
of the insurer. Accordingly, the insurer may waive strict compliance. By 
interpleading the other claimants, it elects to waive its right to insist upon a 
strict compliance with the terms of the policy as to the change of beneficiary. 
Aronin v. Metropolitan Life Insurance Company, 242 App.Div. 753, 274 N.Y.S. 
1021, case 3 (affirming the opinion of Mr. Justice Schmuck in the same case 
appearing in the New York Law Journal, July 11, 1934). The plaintiff there- 
fore must be held to have been properly designated by the insured as the contin- 
gent beneficiary under the policy. Any doubt as to the intention of the insured 
in this regard is dispelled by the letter written by her to the plaintiff between 
February 7th, when she made the new designation and February 14th, when 
she died. The denials and the first four affirmative defenses of the defendant 
Richard Weickers therefore present. no triable issue of fact. 

As to the fifth affirmative defense of said defendant and the defense of Anna 
Grosfeld, a question of law arises. 

[4] These defendants contend that it is incumbent upon the contingent 
beneficiary to allege and prove that the insured survived the first-named 
beneficiary before she can recover. The decisions indicate otherwise. 

[5] When on February 7th, the insured changed the beneficiaries, she in 
effect said that the proceeds of the policy were to be paid to her sister Clara 
Weickers, provided Clara Weickers survived the insured, and that upon the 
failure of the happening of said contingency, the proceeds were to be paid to 
the contingent beneficiary, Helene T. Deyo. Keeping this intention in mind, it 
becomes immediately clear that it is not incumbent upon the contingent bene- 
ficiary to show that the insured survived the primary beneficiary. It does, how- 
ever, become necessary for those claiming under the primary beneficiary to 
show that she survived the insured. This they cannot do because there is a 
presumption against the survivorship of either, when both died in a common 
catastrophe. Newell v. Nichols, 75 N. Y. 78, 31 Am.Rep. 424. 

[6] As was said in Southwell v. Gray, 35 Misc. 740, 745, 72 N.Y.S. 342, 346, 
“* * * the interest of the beneficiary is a mere expectancy subject to be 
defeated either by a change of designation by the insured or by the failure of 
the beneficiary to survive the insured. * * * The expectancy of the beneficiary 
never ripened into a vested right which could be transmitted to her legal repre- 
sentative. * * * This language must be construed to mean that the designation 
fails if the beneficiary does not survive the insured. * * * Therefore, that as 
the beneficiary did not survive the insured, the proceeds of the benefit certificate 
passed under the laws of the corporation to the plaintiffs.” 

This case correctly holds that the duty of proving survivorship is not on the 
contingent beneficiary, but upon those claiming under the primary beneficiary 
and this burden they admittedly cannot sustain. Dunn v. New Amsterdam 
Casualty Co., 141 App.Div. 478, 126 N.Y.S. 229; McGowin v. Menken, 177 App.Div. 
841, 164 N.Y.S. 953; In re Hammer, 101 Misc. 351, 168 N.Y.S. 588, 589; In re 
Burza’s Estate, 155 Misc. 44, 279 N.Y.S. 90: Valverde’s Estate, 242 App.Div. 653, 
273 N.Y.S. 371, subsequently affirmed by the Court of Appeals, 266 N.Y. 620, 
195 N.E. 229. 

[7] Under these decisions, the position herein taken by the plaintiff is correct 
in that no triable issues of fact are presented by either answer and that she is 
entitled to judgment on the law. 

Plaintiff's motion for summary judgment granted. Settle order on notice 
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WELLS v. JEFFERSON STANDARD LIFE INS. CO. (two cases). 
NICHOLSON v. SAME. No. 379. 
Supreme Court of North Carolina. April 7, 1937. 
190 Southeastern Reporter (2d) 744. 
1. MATERIALITY. 


For a fact untruly asserted or wrongfully suppressed in an application for 
insurance to be “material” under statute so as to preclude recovery on policy, it 
must be such that knowledge or ignorance of it would naturally influence judgment 
of underwriter in making contract, estimating character of risk, or fixing premium 
rate (C.S. §§ 6287-6289). 

(For other cases, see Insurance, Dec. Dig. § 255.) 

2. FRAUD. 

Generally, recovery on policy will not be allowed if statements made and 
accepted as inducements to enter policy are false and material, even in absence of 
other elements of fraud (C.S. §§ 6287-6289). 

(For other cases, see Insurance, Dec. Dig. § 253.) 

3. CONSULTATION. 


Statement in application for life policy that applicant had not consulted a doc- 
tor for any cause not included in previous answers held not a material misrepre- 
sention such as to avoid policy, though about a month previously applicant had 
consulted physician with reference to half a degree of malarial fever of mild type, 
where applicant’s death was not traceable to malaria (C.S. §§ 6287-6289). 

(For other cases, see Insurance, Dec. Dig. § 292.) 

4, PREMATURITY. 

Statement in application for life policy, made June 28, 1935, that applicant was 
not pregnant held not to preclude recovery on policy though applicant died in 
childbirth March 9, 1936, in absence of affirmative showing that childbirth was not 
premature and that applicant knew of pregnancy, especially where insurer received 
additional premium because of possibility of pregnancy (C.S. §§ 6287-6289). 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

5. BURDEN OF PROOF. 

In action on life policy, by offering in evidence the policy and insurer’s admis- 
sion of its execution and delivery and of insured’s death, beneficiaries make prima 
facie case, even though in anticipation of a defense they elect to offer testimony 
of witnesses, and burden is on insurer to prove affirmative defenses. 

(For other cases see Insurance, Dec. Dig. §§ 646[3], 665[1].) 

Appeal from Superior Court, Duplin County; Marshall T. Spears, Judge. 

Three actions by Samuel B. Wells, Samuel B. Wells, administrator of the 
estate of Mary Nicholson Wells, and Martha J. Nicholson against the Jefferson 
Standard Life Insurance Company. From a judgment dismissing the action after 
defendant’s motion for nonsuit was sustained, plaintiffs appeal. 

Reversed. 

Three actions upon policies of insurance issued by defendant insurance com- 
pany upon the life of Mary Nicholson Wells were resisted by the defendant upon 
the ground of falsity of material representations by the insured in the application 
for the insurance. The application was dated June 28, 1935. 

Plaintiffs offered, in addition to the defendant’s admission of the issuance of 
the policy and of the death of insured, the testimony of three physicians as to 
the physical condition and health of insured. 

At the close of plaintiffs’ evidence, motion for nonsuit was sustained, and 
from judgment dismissing the’ action, plaintiffs appealed. 

Oscar B. Turner, of Rose Hill, and Norwood B. Boney, of Kenansville, for 
appellants. 


Smith, Wharton & Hudgins, of Greensboro, and Beasley & Stevens, of War- 
saw, for appellee. 
DEvIN, Justice. 


The decision of this appeal turns upon the question whether the representations 


made by the insured in the application for the policies of insurance sued on were 
material. 
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The defense set up in the answer was that the replies to the following three 
questions in the application were false and material: 

“(1) Have you consulted a doctor for any cause not included in above answer? 
No. 

“(2) Is menstruation regular and normal? Yes. 

“(3) Are you pregnant? No.” 

I. Relating to the first of these questions, it was testified by the family physi- 
cian that on May 7, 1935, the insured came to him and he found she had one-half 
degree of fever due to malaria, that he saw her on May 14th and she was feeling 
better, that he saw her again on May 20th and she had no fever, that he saw her 
next May 23d and her condition was good, that she came back June 25th 
and an examination showed no malaria. “I never heard of anybody dying from 
this type (of malaria).” 

The examining physician, who wrote down the answers to the interrogatories 
on June 28, 1935, testified: “I never made any special examination for malaria. I 
wasn’t looking for malaria. * * * I wouldn’t have asked her a specific question 
like that (whether she had had malaria) because it is not included as a specific 
question. I did not find any trace of malaria.” 

Another physician testified that malaria had nothing to do with her death, 

[1] It is provided by statute that all insurance conracts shall be deemed to have 
been made subject to the laws of the state. C.S. §§ 6287, 6288. Among these 
laws is the following: “All statements or descriptions in any application for a 
policy of insurance, or in the policy itself, shall be deemed representations and 
not warranties, and a representation, unless material or fraudulent, will not prevent 
a recovery on the policy.” C.S. § 6289. Construing these provisions, it is held 
by this court “that every fact untruly asserted or wrongfully suppressed must be 
regarded as material if the knowledge or ignorance of it would naturally influence 
the judgment of the underwriter in making the contract at all, or in estimating 
the degree and character of the risk, or in fixing the rate of the premium.” 
Washington Life Ins. Co. v. Box Co., 185 N.C. 543, 117 S.E. 785, 786; Bryant v. 
Ins. Co., 147 N.C. 181, 60 S.E. 983; Fishblate v. Fidelity & Casualty Co., 140 
N.C. 589, 53 S.E. 354. 

[2] Fraud is not essential and as a general rule recovery will not be allowed 
if the statements made and accepted as inducements to the contract of insurance 
are false and material. Mutual Life Ins. Co. v. Woolen Mills, 172 N.C. 534, 90 
S.E. 574: Washington Life Ins. Co. v. Box Co., 185 N.C. 543, 117 S.E. 785. 

Whether the representation was material depends upon whether it was such 
as would naturally and reasonably influence the insurance company with respect 
to the contract or risk. Schas v. Ins. Co., 166 N.C. 55, 81 S.E. 1014. 

The defendant contends that the testimony of the physicians shows that the 
negative answer to the question, whether the insured had consulted a doctor for 
any cause not included in the other interrogatories, was false, and that her state- 
ment was a representation and deemed material under the rule in Mutual Life 
Ins. Co. v. Woolen Mills, supra; and, further, that in the application it was 
distinctly agreed that every statement therein made was material. 

[3] But the evidence offered, considering it in the light most favorable for 
the plaintiff (as we are required to do on a motion to nonsuit), permits the 
reasonable inference therefrom that the indisposition of the insured in May, 
1935, was slight and temporary, and that it had entirely passed away before the 
application for insurance was made, and that it had no connection whatever with 
her death the following March. Hines vy. Casualty Co., 172 N.C. 225, 90 S.E. 131, 
L.R.A.1917B, 744. 

We are unable to hold that the failure to disclose the fact that insured had had 
some time previous to her application one-half degree of fever due to a mild form 
of malaria and from which she had entirely recovered, taken in connection with 
the further fact that she was at the time of the application in sound health and 
otherwise insurable, was such a withholding of information as would necessarily 
have been calculated to influence the action or judgment of the insurance company. 
The evidence in its most favorable light tends to support the view that the repre- 
sentation, or withholding of information, was neither fraudulent nor material. 

It was held in Anthony v. Protective Union, 206 N.C. 7, 173 S.E. 6, Adams, 
J., speaking for the court, that the failure of the insured to inform the defendant's 
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representative that in the previous spring a physician had treated her for a tem- 
porary indisposition was of negligible significance and in no event an adequate cause 
for canceling the policy. 

II. Referring to the representations of the insured contained in the application 
for insurance and hereinbefore quoted as numbered (2), the evidence does not 
disclose the falsity of the statement that the menstruation of the insured was 
normal. 

The defendant, however, contends that the insured represented on June 28, 
1935, that she was not pregnant, and that this statement was false and material, 
as she died in childbirth March 9, 1936. 

|4] On the other hand, it does not affirmatively appear that the childbirth was 
not premature, and hence it would seem the falsity of the representation as to preg- 
nancy would not be a necessary deduction. The plaintiffs further take the position 
that if she was pregnant on June 28, 1935, she did not know it, and that her state- 
ment was not fraudulent, and that the risk from this cause entered into the contract 
and was provided against by the defendant by the requirement of an additional 
premium for that reason which was paid to the defendant, as shown by the rider 
attached to the policy. 

In this connection, it appears from the record that the physican testified the 
insured consulted him August 2, 1935, presumably about her possible pregnancy, 
and that he was unable to decide with certainty, and that he told her to come back 
ina month when he could tell her definitely. 

In view of the evidence that defendant issued its policies on the life of the 
insured when it knew she was thirty-three years of age, had been married about 
a year, and that ordinarily pregnancy might be expected, and the fact that it 
required an additional. premium on that account, we are unable to hold on this 
record that the plaintiffs are precluded by the statement complained of, or by the 
failure of the insured thereafter to disclose to the insurance company her condi- 
tion, when she had paid an extra premium to compensate the defendant for the 
additional risk. 

[5, 6] By offering in evidence the policy of insurance and the defendant's 
admission of its execution and delivery and of the death of the insured, the plain- 
tiffs made out a prima facie case, and the burden was then upon the defendant 
to rebut it by proof of the matters alleged in the affirmative defense in the answer. 
Though the plaintiffs, in anticipation of the defense, elected to offer the testimony 
of the witnesses, this did not change this rule as to the burden of proof. Never- 
theless, the motion for judgment of nonsuit requires the consideration of all the 
evidence in the light, however, most favorable to the plaintiffs. 

We have examined he authorities cited by counsel for the defendant in their 
well prepared brief, but conclude that the evidence here presented does not nec- 
essarily require the holding as a matter of law that the quoted representations, 
contained in the application of the insured, were both false and material, as 
contended by the defendant. 

We are of opinion, and so decide, that the learned judge was in error in 
sustaining the motion for judgment of nonsuit. 


Reversed. 


ATLAS LIFE INS. CO. v. SCHRIMSHER. No. 27136. 
Supreme Court of Oklahoma. Feb. 23, 1937. 
Application for Leave to File Second Petition for Rehearing Denied April 20, 1937. 
€6 Pacific Reporter (2d) 944. 
1 WAIVER. 


Provision of application for life policy that policy would not become effective 
until delivery to applicant and payment of first premium in full during applicant’s 
continued good health was a condition precedent to insurer’s liability, and a per- 
formance or waiver thereof would have been necessary to render policy enforceable. 

(For other cases, see Insurance, Dec. Dig. §§ 136[41, 137[2].) 

2. PAYMENT OF PREMIUM. 

Where application for life policy provided that insurer’s executive officers 
only might determine whether policy could be issued, that no soliciting agent could 
iccept risk, and that statements by agent would not be binding upon insurer unless 
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contained in application, soliciting agent he/d without authority to waive payment 
of first premium. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 

3. PAYMENT OF PREMIUM. 

Fact that insurer charged soliciting agent with amount of first premium which 
was never paid he/d not waiver of provision of application for life policy that policy 
should not become effective until payment of first premium, where no one outside 
company had knowledge of such charge. : 

To constitute a “waiver” there must be an actual intention to relinquish 

a known right, either expressly, or by such conduct as warrants an infer- 

ence of such relinquishment. “Waiver” is a doctrine resting upon an equit- 

able principle, which courts of law will recognize, that a person with full 
knowledge of the facts shall not be permitted to act in a manner inconsist- 
ent with his former position or conduct to the injury of another. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 

4. PAYMENT OF PREMIUM. 

Mailing of notice of second year’s premium to applicant who had never paid 
first year’s premium, and subsequent receipt by insurer of remittance of second 
year’s premium, which was immediately returned, he/d not waiver of provision of 
application for life policy that it should not become effective until payment of first 
premium, where notice was sent without knowledge that applicant was then ill. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 


Syllabus by the Court. 

1. Where an application for insurance provides that the policy is not to become 
effective until the policy is delivered to the applicant and the first premium paid 
in full during the applicant’s lifetime and continued good health, this provision is 
a valid condition precedent to liability on the part of the company and a perform- 
ance or waiver thereof is necessary in order to render the contract of insurance 
enforceable. 

2. Where an application for insurance provides that only the executive officers 
of the company have authority to determine whether or not a policy should be 
issued, and further that no soliciting agent is authorized to accept -risks, and that 
no statement made by any agent shall be considered as charging the company with 
any liability unless contained in the application, the soliciting agent is without 
authority to waive the payment of the first premium. 

3. Where an application for insurance contains the provision that the policy 
shall not become effective until payment of the first premium, the fact that the 
company charged the agent with the premium did not operate as a waiver of such 
condition. 

4. Notice that second premium was due he/d not waiver of condition that first 
premium be paid in full and policy delivered to the insured. 

Appeal from District Court, Tillman County; Jno. B. Wilson, Judge. 

Action on an insurance policy by Mrs. A. L. Schrimsher against the Atlas Life 
Insurance Company. From the judgment for plaintiff, defendant appeals. 

Reversed, 

Rogers & Stephenson and Q. M. Dickason, all of Tulsa, and R. L. Christian, 
of Frederick, for plaintiff in error. 

Sam S. Gill and Homer Cadwell, both of Oklahoma City for defendant in 
error. 

Per Curiam. 


A statement of the case follows, the parties being referred to as they appeared 
in the court below: 


On August 19, 1933, Alonzo L. Schrimsher made written application to the 
Atlas Life Insurance Company, through its agent, Gordon Kendall, for a life insur- 
ance policy in the sum of $5,000. This application contained, among others, the 
following provisions: 

“(3) That if the first premium on the insurance hereby applied for is not 
paid in full at the time of making this application there shall be no liability on the 
part of the company under this application unless and until a policy shall be issued 
and delivered and received by the applicant, and the first premium thereon paid in 
full during applicant’s life-time and continued good health. * * * 
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‘That only the executive officers at the Home Office of the Company in Tulsa, 
Oklahoma, have authority to determine whether or not a policy of insurance shall 
he issued on this application, consisting of Parts 1 and 2; (2) That no soliciting 
agent or medical examiner is authorized to accept risks or to pass upon insurability 
and that no statement made to or by any agent, medical examiner or other person 
shall be taken or considered as having been made or brought to the notice or 
knowledge of the Company or as charging it with any liability, unless contained 
in this application.” 

The first premium was not paid by the applicant and the policy was never 
delivered to him, although it was sent by the company to its agent, Kendall, as a 
“collect on delivery” policy, and charged to him. 

The local agent of the insurance company, Kendall, and the supervisor, Woods, 
testified that Schrimsher was told when he signed the application that the policy 
would not go into effect until the first premium was paid; that numerous attempts 
were made to collect the first premium without success; that after such unsuccess- 
ful efforts, Kendall told Schrimsher that the policy would have to be sent back to 
the company, to which the applicant agreed; and that the policy was in fact 
returned to the company. This testimony is corroborated by the fact that several 
weeks after this conversation, Schrimsher made application to another insurance 
company for a $5,000 policy, being the identical amount as the one which had just 
been returned, in which application he stated, in answer to a direct question as to 
how much insurance he was then carrying, that he had only $2,000 in force. The 
policy which he described was with an entirely different company than the defend- 
ant and he did not list or mention the policy in question here. 

During the month of July, 1934, the insurance company sent the applicant a 
notice for the second year’s premium on the policy. This notice contained the 
following recitation: “This notice does not modify any of the terms of the contract, 
and no payment made in pursuance of it shall be valid if policy be not in force on 
due date stated herein, or if made to any person or agent other than designated 
herein, unless in exchange for receipt with the signature of the President, Secre- 
tary, Assistant Secretary or Treasurer affixed, and countersigned by the person 
to whom payment is made.” 

On July 19, 1934, or thereabouts, the plaintiff, after her son had first consulted 
with the local agent, mailed the insurance company a check for $276.40, being the 
amount stated in the notice. At that time the applicant had been stricken with the 
illness from which he died on July 23, 1934. 

The insurance company received the remittance on July 23, 1934, and deposited 
the same in its bank account together with other funds received by the company 
on that date. 

On July 25, 1934, two days later, the insurance company refunded this pre- 
mium by mailing A. L. Schrimsher a cashier’s check for the aforesaid amount. 

There was evidence to the effect that the insurance company continyed until 
October of 1934 to send*statements to its agent, showing him charged with the 
first premium on this policy. There was also conflicting testimony as to what the 
agent, Kendall, said or did not say after the insured’s decease, as to the validity 
of the policy. We deem this latter immaterial, however, in view of the agent’s 
lack of authority as will later appear, and also in view of the fact that the rights 
of the parties had then become fixed and obviously could not be altered by a tardy 
opinion of the soliciting agent. 

Upon refusal of the insurance company to pay upon the policy, the beneficiary, 
Mrs. A) L. Schrimsher, brought this action to recover the sum stated therein. 
The case proceeded to trial, the insurance company defending upon the ground 
that no insurance contract had ever been made. At the conclusion of the testimony, 
the defendant moved for a directed verdict, which motion was overruled, and a 
verdict was thereupon returned for the plaintiff. The order of the trial court 
overruling the aforesaid motion is, among other matters, assigned as error in this 


sonal We think the trial court erred in such ruling, for the reasons set forth 
nelow. 


_ [1] l and 2. The provision in the written application which required payment 
of the first premium during the applicant’s lifetime and continued good health 
was a condition precedent, without which the policy could not become effective, 
and the condition could not be waived by the soliciting agent unless he was author- 
zed so to do by his principal. 
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This rule was announced in the second syllabus, written by the court in Eten- 
burn vy. Metropolitan Life Insurance Company, 118 Okl. 55, 246 P. 383, which states: 
“Where the policy or contract of insurance provides that it is not to become effec- 
tive until the first premium is paid to and accepted by the company during the 
lifetime of the insured, the payment of the first premium is a condition precedent; 
and, where the policy provides that only the proper officers at the home oftice of 
the company shall have power on behalf of the company to modify the contract 
of insurance or to bind the company by making any promises respecting any benefits 
under a policy issued, the soliciting agent of the company is without authority to 
waive the payment of the first premium.” j 

The stipulation respecting payment of the first premium appeared, in the pres- 
ent case, in the application instead of the policy but its binding effect is the same. 

This holding is in accordance with the general law upon the subject which is 
summarized in 37 Corpus Juris, 403, as follows: “A stipulation or agreement by 
the company and an applicant that the policy of insurance shall not take effect or 
be binding on the company unless the first premium is paid while the applicant is 
alive end in good or sound health is valid and will be given effect according to 
its terms; it is a condition precedent to liability on the part of the company and a 
performance or waiver thereof is necessary in order to render the contract of 
insurance effective and enforceable.” 

This general rule has been applied in Jones v. American Nat. Life Insurance 
Co., 181 La. 829, 160 So. 428; MacKelvie v, Mutual Benefit Life Insurance Co. 
(C.C.A.) 287 F. 660; and Bradley v. New York Life Insurance Co. (C.C.A.) 275 
F. 657, 659. The court, in the latter case, said: “Under the express agreement of 
Bradley the insurance was not to take effect unless the first premium was paid and 
the policy delivered to and received by him during his lifetime and good health. 
The evidence, about which there is no dispute, does not show, in our opinion, either 
the payment of the first premium or the delivery of the policy. The transaction 
betweeh Bradley and the agent, Reaser, whereby a note was given for the premium, 
must be held to have been a private arrangement between Reaser and Bradley, 
concerning which the company had no knowledge, and which was in direct viola- 
tion of the rules of the company and the instructions given to the agent. So far 


as the company is concerned, the record shows no arrangement whereby anything 
but cash should constitute a valid payment of the first premium. It must be con- 
ceded that there was no actual manual delivery of the policy to Bradley in his 


lifetime or good health, or at all. Reaser was not the agent of Bradley to receive 
the policy, and delivery to him was not a delivery to Bradley. Smith v. Common- 
wealth Life Ins. Co., 157 Ky. 146, 162 S.W. 779; Heiman v. Phoenix Mutual Life 
Ins. Co., 17 Minn. 153 (Gil. 127), 10 Am.Rep. 154. The making out of the policy 
in New York City on October 23, 1918, and the mailing thereof to the company’s 
branch office at Des Moines, or the mailing at Des Moines to Reaser at Algona, 
did not constitute a delivery of the policy, as the contract otherwise provided.” 

[2] With reference to the authority of the soliciting agent to waive the pay- 
ment of the first premium, the court in Carpenter v. St. Joseph Life Insurance Co., 
212 Mo.App. 336, 246 S.W. 623, 626, said: “Now, so far as the alleged statements 
by the soliciting agent to the plaintiff and her relatives are concerned, they cannot 
be relied upon to constitute waiver, since such agent had no authority to waive. 
This is so even if, as plaintiff claims, the provision in the policy to that effect is 
not binding because the policy was not delivered. Such lack of authority appears 
because the evidence shows he had no such authority. He could only solicit insur- 
ance, collect the first year’s premium, or take a note for it, and deliver a policy 
when the comp-ny gave him’ one for delivery. He had no authority to sign or 
issue policies—i. e., make contracts of insurance—and hence could not, by waiver, 
make contracts that did not otherwise exist.” 

The opinion in Central Life Insurance Society of The United States v. 
Pyburn, 97 Okl. 141, 222 P. 683, does not conflict with this rule, for in that case 
the record showed that the contract of agency between the insurance company and 
its rgent gave the agent express authority to extend credit. 

No such authority was shown in the present case. 

[3] 3. Since the agent, Kendall, was without power to waive this provision, the 
only subject of inquiry remaining is whether the insurance company itself waived 


the condition. 
The plaintiff contends first that the act of the company in charging its agent 
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with the amount of the first premium constituted a waiver of payment by the appli- 
cant. To this proposition we cannot agree. 

The evidence showed that as a matter of customary practice, the agent was 
always charged by the company with the net amount due upon every policy sent to 
him, and that if the policy was not delivered to the applicant, the agent was credited 
with such amount, less a small service charge, upon return of the policy. This 
procedure was merely a bookkeeping arrangernent between the company and its 
agent to facilitate the keeping of accounts. There was no communication outside 
of the company, and no reliance thereon by the applicant. 

Although the definitions of waiver are myriad and conflicting, it may be said 
with certainty that in order to constitute a waiver, there must be an actual inten- 
tion to relinquish a known right, either expressly, or by such conduct as warrants 
en inference of such relinquishment. 67 Corpus Juris, 299. No express waiver 
is claimed in this case, and surely no mere intra-company arrangement, which was 
never communicated to the applicant, could fairly warrant an inference of relin- 
quishment. . 

The most rudimentary essential of a waiver is that the waiving party shall in 
some menner publish his intention to relinquish his rights, either by words or con- 
duct. As stated in 67 Corpus Juris, 294, “waiver” “is a doctrine, resting upon an 
equiteble principle, which courts of law will recognize, that a person, with full 
knowledge of the facts shall not be permitted to act in a manner inconsistent with 
his former position or conduct to the injury of another.” ; 

This method of accounting of which the plaintiff complains, not even being 
known to the other contracting party, could not be, the basis of an “injury te 
another.” n individual cannot waive his rights by words spoken to himself, which 
no third person hears, or by conduct which is never seen; nor should an organiza- 
tion of individuals be held to a waiver by an arrangement entirely within the 
entity of the organization. 

We are supported in this conclusion by the case of Lyke v. American National 
Assurance Company (Mo.App.) 187 S.W. 265, 266, in which the court held that 
neither the charging of a premium to the agent, nor a remittance in consequence 
thereof by the agent to the company, constituted a waiver of the payment of the 
first premiurn as a condition precedent. The court said in part: “The plaintiff 
seeks to void the force and effect of the failure of the insured to pay the first 
premium, the effect of which is that the policy never became a live contract, by 
showing that the defendant company had an agency contract with the agent through 
whom the policy was applied for hy which it lost nothing by the insured’s failure 
to pay the premium to the agent. The substance of that contract, so far as material 
here, is that the defendant received all applications and issued all policies within 
the agency territory through this agent, who collected all first premiums and 
retained, 7s his cor-mission, a large p2rt thereof; that when applications were 
received through his agency and accepted by the company the policies were then 
forwarded to this agent, who delivered same and collected the first premium; that 
this agent was charged with the net amount of premiums due the defendant on 
all policies sent to him for delivery, and he must settle for same with the defend- 
ant company within 60 da--s from the delivery of the policy to him unless returned 
to the company, except that when notes were taken for the premiums he must 
then settle for same within 90 cays. It will be readily seen that this contract was 
an arrangement and agreement solely between the company and its agent to facil- 
itate and safeguard the transaction of business between them, by which the com- 
pany looked to the agent, and held him responsible, for all premiums on policies 
delivered to him by the company for applicants and not returned to the company 
within the stipulated time.” 

Citing Whiting v. Massachusetts Life Insurance Company, 129 Mass. 240, 37 
Am. Rep. 317, the court further said: “As stated in the above-cited case, there was 
no insurance contract, because there was no meeting of the minds of the company 
- the insured. The settlement between the agent and the company was res inter 

10s acta,” 


[4] 4. The plaintiff further contends that the insurance company waived the 
condition precedent by mailing a notice of the second year’s premium to the 
applicant, and by its subsequent receipt of the remittance therefor. These acts fall 
short of waiver, in a number of particulars. 

The first is that the notice was sent without knowledge of on the part of the 
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insurance company of the illness of the applicant. It is needless to say that in 
order to constitute waiver, the waiving party must have knowledge of all the 
facts. As stated in Henry Prentiss & Company v. United States (D.C.) 46 F. (2d) 
159, 161, “an essential element of waiver is a conscious relinquishment of some- 
thing that is known.” 

Knowledge of all the facts has been repeatedly held by this court to be 
essential if the demand for and acceptance of premiums is to be construed as a 
waiver of the terms of the insurance contract. American Bankers’ Insurance 
Company v. Thomas, 53 Okl. 11, 154 P. 44; Pacific Mutual Life Insurance Com- 
pany v. O’Neil, 36 Okl. 792, 130 P. 270. 

A further reason for holding that these acts do not constitute waiver is the 
fact that the notice itself plainly stated that the sending thereof was not to be 
construed as modifying the terms of the contract and that no payments made in 
pursuance of the notice should be valid if the policy were not in effect at the 
time of such payment. 

For another reason, the evidence showed that the sending of such notice 
was a mere matter of routine for the benefit of the policy holders. It is also 
worthy of note that the company did not retain the premium which plaintiff 
forwarded, but returned the same as soon as its inadvertent mistake was dis- 
covered, which was within two days of the receipt of the remittance. 

It may be stated in this connection that there is an important distinction 
between nonpayment of the first premium and nonpayment of the second and 
following premiums, in cases like the present. In such cases the payment of 
the first premium is made a condition precedent to the effectiveness of the 
policy, whereas the payment -of following premiums is a condition subsequent. 
While a court, on equitable principles, may go far in relieving against forfeiture 
by failure to perform a condition subsequent, even equity cannot bring into 
being a contract which had no prior existence. 


Thus, in applying the above principle to oil and gas leases, this court said in 
Paraffine Oil Company v. Cruce, 63 Okl. 95, 162 P. 716 (syllabus 5), 14 A.L.R. 952: 
“Precedent conditions must be literally performed, and even a court of chancery 
will never vest an estate, when, by reason of a condition precedent, it will not 
vest in law. It cannot relieve from the consequences of a condition precedent 
unperformed.” 

Our conclusions on this proposition find support in two analogous cases from 
federal jurisdictions. In Curtis v. Prudential Insurance Company of America 
(C.C.A.) 55 F.(2d) 97, 100, the court said: “The contention that the notice given 
of the payment due for the second quarter was a waiver of all conditions that 
existed, with reference to the first payment, is, we think, without merit. A 
notice of the second quarter’s payment was issued from the home office of the 
company, and was a mere matter of routine carried out in compliance with the 
North Carolina law requiring notices to be sent out at a certain stated time 
before the due date. Certainly the purely mechanical act of sending out a 
notice by one department of a large insurance company having that duty to 
perform with respect to thousands of policies could not be considered to consti- 
tute a waiver of the two conditions that were here necessary to be performed 
before any contract existed; that is, payment of the first premium and the 
delivery of the policy. Under some circumstances, such a notice might be 
held to prevent the forfeiture of a contract already in effect, but certainly cannot 
be held to give life to a contract that never existed.” 


In Union State Bank & Trust Company y. Northwestern Life Insurance 
Company (C.C.A.) 55 F.(2d) 1070, 1072, the court said: 


“An insurance company may waive any provision of the policy inserted 
for its benefit and may be estopped to deny that it has done so, provided the 
agents doing the acts relied upon to sustain estoppel are authorized to make the 
waiver or the company has ratified their action, with knowledge of the facts, 
and the insured is induced to rely upon the waiver. Globe Mut. Life Insurance 
Co. v. Wolff, 95 U.S. 326, 24 L.Ed. 387; Northern Assurance Co. v. Grand View 
Bldg. Ass’n, 183 U.S. 308, 22 S.Ct. 133, 46 L.Ed. 213. Those conditions are not 
shown by the facts in this case. The premium notices themselves advised the 
insured that they were not to be construed as waiving any lapse of the policy. 
The letter of December 11th mailed after Raymond’s death, without any knowl- 
edge of that fact on the part of the insurance company, could have no effect as 
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a waiver. Furthermore, by the plain terms of the contract, none of the clerks 
or agents of the company, except the president and secretary, had any authority 
to create an estoppel such as is asserted. Aside from that, no act of the com- 
pany or its agents or employees was prejudicial to the insured or induced him to 
act to his disadvantage. 

“The plea of estoppel finds no support in the record. It was not error to 
direct a verdict for appellee.” 

Because of our foregoing conclusions, we are of the opinion, that as a matter of 
law, no insurance contract existed between A. L. Schrimsher and the defendant. 
A review of the evidence convinces us that this result is in accord with justice 
and equity. 

There is no evidence whatsoever in the record that the insurance company or 
its agent ever represented to the applicant that the insurance was in force. On 
the contrary, the plain import of the evidence is that he and the company both 
considered that the policy had never gone into effect or that the applicarit ever 
had any such belief. The son testified that his father had told him to look up 
his insurance and pay it, but it is not claimed that his statement referred to the 
policy in question. As the applicant had other insurance, as shown by the above- 
mentioned application (Mrs. Schrimsher also testified that he was carrying $15,000 
with the New York Life Insurance Company, but she did not know whether 
it was still in force), these instructions quite apparently did not refer to the 
policy which is the subject of this case. Even the subsequent action of the son 
in consulting the agent, Kendall, before he sent in the premium appeared to be the 
conduct of one who was seeking an uncertain opportunity, rather than asserting 
a legal right. 

This is obviously a case in which the policy was never paid for and thus never 
came into being as a binding contract. Although the courts have the duty of 
protecting policyholders in all of their rights, they cannot go so far as to force 
upon an insurance company a contract to which it had never agreed. 

Our view of the case as above stated makes a discussion of the court’s 
instructions unnecessary. However, we may observe that the trial court’s 
instruction No. 3, of which the defendant complained, implies, if it does not 
state directly, that the charging of the first premium to the local agent constituted 
a waiver of the payment of the premium by the applicant. The instruction is 
thus in conflict with the rule of law set forth in Lyke v. American National 
Assurance Company, supra. 

On account of the trial court’s error in overruling defendant’s motion for a 
directed verdict, the judgment must be reversed, and it is so ordered. 

The Supreme Court acknowledges the aid of Attorneys Nathan Scarritt, H. 
C. Kirkendall, and Geo. D. Wilson in the preparation of this opinion. These 
attorneys constituted an advisory committee selected by the State Bar, appointed 
by the Judicial Council, and approved by the Supreme Court. After the 
analysis of law and facts was prepared by Mr. Scarritt and approved by Mr. 
Kirkendall and Mr. Wilson, the cause was assigned to a Justice of this court 
for examination and report to the court. Thereafter, upon consideration by a 
majority of the court, this opinion was adopted. 

Osborn, C. J., Bayless, V. C. J., and Busby, Phelps, and Gibson, JJ., concur. 


7ETNA LIFE INS. CO. v. STRAUCH. No. 25647 
Supreme Court of Oklahoma. April 20, 1937. 
67 Pacific Reporter (2d) 452. 

1. HOMICIDE. 

Beneficiary of life policy who murders insured is precluded from receiving 
proceeds of insurance. 

(For other cases, see Insurance, Dec. Dig. § 448.) 
2. FRAUD. 
_ Although fact that beneficiary of life policy murdered insured does not relieve 
msurer from liability on policy, insurer may defeat liability on ground of fraud 
after murder of insured by proof that beneficiary obtained policy with purpose of 
murdering insured so that policy was actually at inception a contract between 
beneficiary and insurer rather than between insured and insurer. 


(For other cases, see Insurance, Dec. Dig. § 448.) 
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Syllabus by the Court 

1. The beneficiary under a life insurance policy who murders the insured js 
thereby precluded from receiving the proceeds of the insurance. 

2. The mere fact that the benficiary under an insurance policy murdered the 
insured does not relieve the insurance company from liability on the policy, 
However, if it is established that the beneficiary conceived the idea of murdering 
the insured prior to the time the insurance was procured and with that thought in 
mind the beneficiary himself procured the policy, either in person or acting through 
the insured as an innocent instrumentality so that the insurance policy was, in actual 
effect, at its inception, a contract between the beneficiary and the insurance com- 
pany, as distinguished from a contract between the innocent insured and the com- 
pany, the insurance company, when the risk has been matured by the subsequent 
murder, may defeat liability on the ground of fraud. 

3. The statement of a party relating a fact against his pecuniary or proprietary 
interest is admissible in evidence as an exception to the hearsay rule, provided it 
meets the following requirements as judicially applied: (1) The declarant must 
be unavailable as a witness (death is sufficient and usually required); (2) it must 
appear that the declaration or statement related a fact against the apparent or 
prima facie pecuniary or proprietary interest of the declarant at the time it was 
made; (3) the declaration must have concerned a fact personally cognizable by the 
——— (4) the circumstances must render it improbable that a motive to falsify 
existed. 

4. The AZtna Insurance Company issued a policy insuring the life of Della 
Oliver, the wife of Claude Oliver, in which Claude Oliver was named beneficiary, 
Claude Oliver murdered Della Oliver, and, after sentence in a court of competent 
jurisdiction, was electrocuted. Thereafter in the trial of an action by the admin- 
istrator of the estate of Della Oliver, the insurance company offered to prove that 
Claude Oliver made a statement against his pecuniary interest to the effect that 
he procured the policy of insurance with the intent and purpose of thereafter 
murdering Della Oliver and collecting the insurance and that pursuant to that 
je and design he did murder her. Held, the offer of proof was improperlv 
enied. 

Appeal from District Court, Murray County; W. G. Long, Judge. 

Action by Harold Strauch, administrator of the estate of Della Oliver, 
deceased, against the AXtna Life Insurance Company for money judgment on 
insurance policy. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with directions. 

Embry, Johnson, Crowe & Tolbert, of Oklahoma City, for plaintiff in error. 

5S DvD. illiams, of Wynnegood, and Blanton, Curtis & Blanton, of Pauls 
Valley, for defendant in error. 

Bussy, Justice. 


On November 3, 1932, Della Oliver, who was then sixteen years old and the 
wife of Claude Oliver, was murdered by her husband and his nephew, George 
Oliver. On or about October 20, 1932, the A&tna Life Insurance Company had 
delivered to Della and Claude Oliver a policy of life insurance for $5,000 on the 
life of Della naming Claude as the beneficiary. This policy had been executed 
pursuant to an application for insurance signed by Della after Claude had supplied 
to’the soliciting agent of the company most of the information contained therein. 
The application was dated September 26, 1932. By reason of the prepayment of 
the first quarterly premium the insurance had been in force for about three weeks 
before the policy was actually delivered. 

Immediately prior to the acquisition of the policy Claude Oliver had been 
quite active in attempting to arrange for insurance on the life of Della with the 
agents of other companies. The couple had only been married about a month 
when the application for the A®tna insurance had been executed. 


[1, 2] The beneficiary’s participation in the murder of his bride precluded 
his participation in the proceeds of the insurance policy. It did not, however, in 
itself release the Insurance Company from liability on the policy or prevent the 
same from being collected for the benefit of the estate of the insured. Equitable 
Life Assur. Soc. et al. v. Weightman, 61 Okl. 106, 160 P. 629, L.R.A.1917B, 1210; 
Meyer et al. v. Johnson et al., 115 Cal.App. 646, 2 P.(2d) 456. However, if the 
beneficiary conceived the idea of murdering the insured prior to the time the 
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insurance was procured and with that thought in mind, the beneficiary himself 
procured the policy either in person or acting through the insured as an innocent 
instrumentality so that the insurance policy was in actual fact at its inception a 
contract between the beneficiary and the Insurance Company, as distinguished from 
a contract between the innocent insured and the Company, the Insurance Company 
when the risk has been matured by the subsequent murder may defeat liability 
on the grounds of fraud. Mutual Life Ins. Co. v. Armstrong, 117 U.S. 591, 6 
S.Ct. 877, 29 L.Ed. 997; Hewitt v. Equitable Life Assur. Soc. of the United 
States (C.C.A.) 8 F.(2d) 706. In applying this principle, care must be taken to 
avoid confusion in thought. One of the essential features of the defense is that 
the contract of insurance must in its inception arise from an agreemen between 
the Insurance Company and the one who contemplates the murder. The mere fact 
that the beneficiary or some other party entertains a secret intent to murder one 
who is procuring insurance does not relieve the company from liability upon the 
subsequent commission of the unlawful homicide if the expected murderer does 
not participate in procuring the insurance in such a manner as to become, in effect, 
the party who contracts with the Insurance Company. 

When recovery upon the policy was sought in this case by Harold Strauch, 
administrator of the estate of Della Oliver, the Insurance Company based its unsuc- 
cessful defense upon the theory that the policy had in fact been. procured by 
Claude Oliver, who then intended to subsequently murder his wife.’ The defense, 
as we have previously noted, is upon the grounds of fraud practiced upon the 
company by the one who procured the policy, thus enabling the company to rescind 
the whole transaction. 

When the case was tried the company requested an instruction which would, in 
effect, have relieved it from liability by reason of Claude Oliver’s evil design, even 
though Claude Oliver had nothing to do with obtaining the policy. The trial court 
refused to give the instruction. The refusal of the trial court to give the requested 
instruction was correct. The jury was correctly and fairly advised upon the point 
in the instructions given. 

This brings us to the principal question in the case which concerns the rejec- 
tion of proffered evidence. 

At the time this case was tried, Claude and George Oliver had been electro- 
cuted. The Insurance Company offered to prove at the trial that Claude Oliver 
had, in connection with confessing or admitting the murder of Della Oliver, stated 
that prior to his marriage to Della he and George Oliver had agreed that one of 
them would marry a girl, procure insurance on her life, and that they (Claude and 
George) would then murder the girl and collect the insurance; that pursuant to 
this plan he married Della, procured the insurance, and assisted by George, 
murdered her. 

The declarations were hearsay, but counsel for the Insurance Company con- 
tend they were admissible under an exception to the rule excluding as hearsay 
evidence the statement of third parties; that they were statements of a declarant 
since deceased and that the facts stated were against the pecuniary interest of the 
declarant at the time the statements were made. 

[3] The prevailing exception to the rule excluding hearsay which is invoked 
by counsel embodies four requirements: (1) The declarant must be unavailable as 
a witness (death is sufficient and usually required); (2) it must appear that the 
declaration or statement related a fact against the apparent or prima facie pecuniary 
or proprietary interest of the declarant at the time it was made; (3) the declaration 
must have concerned a fact personally cognizable by the declarant; (4) the cir- 
cumstances must render it improbable that a motive to falsify existed. Jones 
Commentaries on Evidence (2d Ed.) p. 2135: Wigmore on Evidence (2d Ed.) 


vol. 3, p. 188 et seq.; Halvorsen v. Moon & K. Lumber Co., 87 Minn. 18, 91 N.W. 
28, 94 Am.St.Rep. 669. 


Wigmore in his work on evidence (vol. 3 [2d Ed.] p. 191) observes that the 
‘basis of the exception is the principle of experience that a statement asserting a 
fact distinctly against one’s interest is entirely unlikely to be deliberately false or 
heedlessly incorrect, and is thus sufficiently sanctioned, though oath and cross- 
¢xamination are wanting.” 

[4] That Claude Oliver was by reason of his electrocution unavailable as 
a witness when this case was tried is undisputed. But counsel for the administrator 
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assert the testimony should be excluded on the theory that his deposition could 
and should have been taken prior to his death. We are unable to find any adjudi- 
cated case which sustains this position. The mere fact that depositions could have 
been previously taken (assuming that Claude Oliver was willing or could have 
been forced to testify on the point) does not seem to have been considered a 
controlling or important element in the cases dealing with this feature of the law 
of evidence. We are unwilling to modify the existing and established rule upon 
this point, although we recognize a degree of merit and logic in counsel’s conten- 
tion. The argument is, we think, overbalanced by the consideration that such an 
innovation would, carried to its logical conclusion, practically destroy the well- 
established exception. 

We apprehend that the contingency of a potential witness’ death is in every 
case a possibility, and whether the possibility is also a probability resolves itself 
into a question of reason for apprehending the occurrence of the contingency 
before trial. Thus the innovation suggested might make the admissibility of the 
evidence depend upon the physical condition of the declarant. A statement against 
interest made by a person since deceased might thus be admissible or inadmissible 
depending upon the seriousness of some known ailment, say, for instance, stomach 
trouble. True in this case, Claude Oliver was sentenced to die, but we apprehend 
that from a mortality standpoint based upon human experience and history, there 
are many diseases accompanied by a greater ratio of fatality than death sentences. 
The field of inquiry suggested by the requested ruling on this element of the excep- 
tion is fraught with too much uncertainty to justify its judicial approval. 

We therefore hold that the fact that a declarant’s deposition might have been 
taken does not render his statement against interest inadmissible providing the 
same satisfies the established requirements for the admission of such statements. 

We next consider the relation of the facts stated by the deceased declarant 
to his pecuniary interest. At this point it should be observed that a declaration 
against physical or personal interest as distinguished from pecuniary or pro- 
ptietary interest, does not qualify a statement for admission in evidence under 
the exception, but if a stated fact is against the pecuniary interest of the 
declarant, it is not rendered inadmissible because it is also against his personal 
interest. On the contrary, if the statement is otherwise admissible, the fact that 
it may also subject the declarant to punishment adds to its weight. Jones Com- 
mentaries on Evidence (2d Ed.) p. 2139; Weber v. Chicago, R. I. & P. Ry. Co, 
175 Towa 358, 151 N.W. 852, L.R.A.1918A, 626. Wigmore is of the opinion that 
such statement should be admissible if contrary to either type of interest, but 
recognizes the law to be otherwise. Wigmore on Evidence (2d Ed.) vol. 3, p. 
206, et seq. 

The Insurance Company contends, in substance, that the statement offered 
satisfies the requirement that it must have been at the time it was made against 
the pecuniary interest of the declarant in three respects: (1) That it contained 
an admission of the fact of murder, which fact precluded the declarant as the 
murderer from recovering the proceeds of the policy; (2) that it contained an 
admission of fraud practiced on the Insurance Company which would have 
enabled the Insurance Company to recover damages; (3) that the act of murder 
would also subject the declarant to pecuniary liability in tort. 

In the first respect above mentioned, the statement satisfies the requirement 
of the rule. In the two respects last above stated, the conflict of the statement 
made with the pecuniary interest of the declarant is insufficient. 

Since the guaranty of truthfulness which renders a statement admissible 
arises from the circumstance that the fact stated is against the pecuniary interest 
of the declarant, the conflict with pecuniary interest must be real and such as 
was probably within the mental cognizance of the declarant at the time it was 
made. An adversity to pecuniary interest which is conjectural, contingent, or 
improbable, is not sufficient. Jones Commentaries on Evidence (2d Ed.) p. 2141; 
Wigmore on Evidence, vol. 3, p. 194. 

The pecuniary interest of Claude Oliver in the collection of the proceeds of 
the policy from the Insurance Company was sufficiently real that any statement 
of fact sufficient to defeat his right of recovery made by him while he possessed 
the prima facie right to collect the insurance, satisfied the requirement of the 
rule. Thus, in so far as he admitted the fact of murder which in itself would 
deprive him of the right to receive the proceeds of the policy, his statement was 
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against his pecuniary interest as a beneficiary under the policy. However, Claude 
Oliver, according to admissions of the parties, was a poor man. It does not appear 
that he had any property to satisfy a judgment. He was at the time he made the 
statement charged with murder. To hold or assume that he made the statement 
with a mental consciousness that he might be compelled to respond in damages for 
tort or for fraud and deceit would be a close approach to the ridiculous. The 
guaranty of truthfulness cannot be supplied by this possible result of the state- 
ment made. We are not unmindful that in some cases a statement rendering the 
declarant liable in tort was held to satisfy the requirement now under consideration. 
But that is not the usual holding and the circumstances of this case do not justify 
such a holding here. 

In one respect then the statement made satisfies the requirement of the rule. 
This rendered the entire statement admissible or so much thereof as accompanied 
the admission of fact which was against pecuniary interest. As said by Wigmore 
(2d Ed., vol. 3, p. 198): “Since the principle is that the statement is made under 
circumstances fairly guaranteeing the declarant’s sincerity and accuracy * * * it is 
obvious that the situation guarantees the correctness of whatever he may say 
while under that influence. In other words, the statement may be accepted, not 
merely as to the specific fact against interest, but also as to every fact contained 
in the same statement.” 

We have stated specifically the feature of the declarant’s statement which was 
sufficiently against pecuniary interest to meet the requirement for the reason that 
it appears from the offer of proof that the declarant talked of this matter on sev- 
eral occasions, and it may appear when the proof is resubmitted that on some of 
the occasions he did not refer to the matter which would render his remarks admis- 
sible. The conversation on such occasions should be excluded. 

Counsel for the administrator contend that the statements under consideration 
were in no wise against pecuniary interest. They urge that the moment Claude 
Oliver murdered Della Oliver he forfeited his right to recover and thereafter had 
no pecuniary interest against which he could make a statement. The argument is 
ingenious and well presented, but it overlooks the real basis of this requirement. 
Of course, when any declarant makes a statement prior to death which is against 
pecuniary interest, it relates to some fact and it is in reality the fact stated which 
is against interest. In most cases the fact related occurred prior to the statement. 
If counsel’s theory were correct, scarcely any statement would be admissible, for 
it would be said, “A fact was related in the statement which shows the declarant 
had no interest when the statement was made.” Wigmore carefully points out 
that this type of statement is admissible, not because the statement is against inter- 
est, but because the fact related is against interest. Wigmore on Evidence (2d Ed.) 
par. 1462. And the interest involved in this class of statements is not the actual 
interest, but the apparent or prima facie interest at the time the statement was 
made. _ Modern Law of Evidence, Chamberlayne, § 2774. 

Of course, where one has voluntarily conveyed his interest in the subject-mat- 
ter and no longer possesses the apparent or prima facie interest his statements 
thereafter made are not admissible. Many cases dealing with situations of this 
nature are cited in the briefs. The obvious distinction renders unnecessary a dis- 
cussion of such authorities. 

Claude Oliver was vested with an apparent pecuniary interest in the insurance 
policy at the time the statements were made. His statements were in the respect 
above indicated against that interest. 

Incidentally, the fact, if it be a fact, that he made the same statement on sev- 
eral occasions does not render second and subsequent statements inadmissible, pro- 
viding they satisfy the requirements of the exception to the hearsay rule. No 
authority presented or examined holds otherwise. 

The third and fourth requirements of the exception to the rule excluding 
hearsay evidence are, we think, sufficiently satisfied by the proffered proof in this 
case. It appears that the declaration concerned facts personally cognizable by the 
declarant and that the circumstances rendered it sufficiently improbable that the 
declarant entertained a motive to falsify to warrant the admission of the evidence. 

_ We therefore conclude that the offer of proof was improperly refused by the 
trial court and that the Insurance Company is entitled to the benefit of the proffered 
evidence for whatever weight it may be entitled to. 

Just one other point which may obviate the necessity of a future appeal in 
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this case. The Insurance Company says that the evidence offered, if and when 
admitted, will establish their defense “to a certainty,” by which we assume they 
mean conclusively. With this we do not agree. The statements, when related to 
a jury, will still depend on the truthfulness of a confessed murderer who admittedly 
took part in a brutal and heinous crime, and who, at the time this case was tried, 
had been convicted of the same. The jury may attribute to the statement such 
weight as in its judgment is merited, but this court declines to declare it conclusive 
as a matter of law on any point. The evidence in this case makes its solution 
depend upon a question of fact. 

In connection with the proffered proof in this case, the Insurance Company 
also offered to prove that George Oliver, the nephew of Claude Oliver, made state- 
ments of substantially the same import as made by Claude Oliver. George Oliver 
was not a beneficiary named in the insurance policy and had no apparent pecuniary 
interest therein. His statements were wholly inadmissible, except in so far as they 
may have been adopted by Claude Oliver in conversations or statements in which 
they both participated. ; 

The case is reversed, with directions to grant a new trial and proceed in a 
manner not inconsistent with the views herein expressed. 

Bayless, V. C. J., and Riley, Welch, Phelps, Corn, Gibson, and Hurst, JJ., 
concur. 

Osborn, C. J., not participating. 

VISNIK et al. v. MANCE. 
Supreme Court of Pennsylvania. March 22, 1937. 
Rehearing Denied April 13, 1937. 
191 Atlantic Reporter 127. 
1. DESIGNATION. 

Person named as beneficiary of insurance policies pursuant to agreement, by 
virtue of a valuable consideration moving from him, acquires a right in policies 
or proceeds thereof that will be protected against subsequently named beneficiaries 
who have no superior equity. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


Appeal No. 2, March term, 1937, from judgment of Court of Common Pleas, 
Allegheny County, at No. 1576, April Term, 1935; George V. Moore, Judge. 

Assumpsit by Emilia Visnik, alias dictus Amelia Visnik, and another, against 
the Travelers’ Insurance Company to recover $3,500, representing the proceeds 
of two group life policies upon the life of Frank Herman, wherein the Insurance 
Company petitioned for an interpleader, alleging that there were two rival claim- 
ants, which was granted, the money paid into court, and the action proceeded 
between the plaintiffs and Anna Mance as defendant, as claimants to the fund. 
Verdict and judgment for the plaintiffs for $3,500, and the defendant appeals. 

Affirmed. 

Argued before Kephart, C. J., and Schaffer, Maxey, Drew, Linn, Stern, and 
Barnes, JJ. 

Louis Little and Henry Kauffman, both of Pittsburgh, for appellant. 

A. C. Scales, of Greensburg, and Ivory & Ivory, of Pittsburgh, for appellees. 

Barnes, Justice. 

The plaintiffs brought suit against the Travelers’ Insurance Company to 
recover $3,500 representing the proceeds of two group life insurance policies upon 
the life of Frank Herman. As the insurance was also claimed by the defendant, 
an interpleader was granted upon petition of the Insurance Company and the 
money paid into court. The action then proceeded between plaintiffs and defend- 
ant as claimants to the fund. The insured, an employee of the Westinghouse 
Electric & Manufacturing Company, died on December 24, 1934. He held two life 
insurance certificates, which were afterwards superseded by policies, one for the 
face amount of $2,000, and the other for $1,500. 

The insured several times exercised his right to change the beneficiaries named 
in the policies. The policy for $2,000 was originally payable to Emilia Visnik. On 
May 3, 1932, he duly designated and named as beneficiaries the plaintiffs, Amelia 
Visnik and Miladin Visnik, his daughter and son-in-law, respectively, with whom 
he was then living. The original beneficiary named in the policy for $1,500 was 
Amelia Price, “Uncle,” whose identity is otherwise undisclosed. On May 3, 1932, 
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the insured also designated the plaintiffs as beneficiaries of this policy. It was 
conceded at trial that on the date last mentioned the designation of the plaintiffs 
as beneficiaries in both policies was regular and valid in all respects. 

The claim of the defendant to the proceeds of the policies arises from the 
fact that on February 9, 1933, the insured had the policies made payable to Anna 
Mance as sole beneficiary. Finally, on December 20, 1934, four days before his 
death, a redesignation of the beneficiaries in both policies was made by the insured 
in favor of the plaintiffs, which affords the basis of their claim to the insurance. 

In the pleadings the issues were sharply drawn as to the validity of the respect- 
ive changes of beneficiary from the plaintiffs over to defendant, and the eventual 
change back to the plaintiffs. The latter charged that on February 9, 1933, when 
the defendant was designated as beneficiary, the insured was intoxicated and the 
change then made was fraudulent and void. On the other hand, the defendant 
alleges that the last designation of plaintiffs was invalid because the insured was 
in a dying condition and incapable of knowing the nature of his act at the time. 

An additional question was raised -by the pleadings. In her original counter- 
claim, the defendant averred that the insurance money was properly payable to 
her in consideration of the various nursing, boarding, clothing, and other services 
rendered to the insured. In an amendment to the counterclaim, filed several 
months later, the defendant set up a verbal agreement alleged to have been made 
with the insured on February 9, 1933, whereby he agreed to designate her as bene- 
ficiary of the policies, and further that he would not thereafter make any change 
of beneficiary therein in consideration of the various nursing and other services 
furnished and to be furnished to him by the defendant, and also in payment of 
moneys then owing to her. The defendant avers that she fully performed her 
duties under thé alleged agreement, adequately caring for the insured during a 
period of almost two years. In their reply to this amendment, plaintiffs answered 
that the defendant received from the insured his monthly pension checks from 
his employer, which had fully paid her for any services, or money due her. 

At the trial each claimant attacked the validity of the designation of the 
other as beneficiary, and the case was submitted to the jury after a careful charge 
upon the issues of fact involved in the changes of beneficiary made. The jury 
returned a verdict in favor of the plaintiffs. Defendant filed motions for judgment 
non obstante veredicto and for a new trial. The motion for judgment was not 
pressed. The court in banc refused the motion for new trial, and judgment was 
entered on the verdict in favor of the plaintiffs, whereupon the defendant has 
taken this appeal. 

[1-3] The defendant assigns as error the refusal of the trial judge to affirm 
three points’ for charge submitted on her behalf. Each of these points is predi- 
cated upon the proposition that the alleged verbal agreement of February 9, 1933, 
between defendant and the insured resulted in an equitable assignment to her of 
the policies, giving her a vested right to their proceeds, and estopped the insured 
thereafter from changing the beneficiary. 

The law appertaining to the equitable assignment of the benefits of an insur- 
ance policy is well settled in this state. There is no doubt that a beneficiary named 
pursuant to a definite agreement that he shall be so named, by virtue of a valuable 
consideration moving from him, acquires a right in the policy or the proceeds 
thereof that will be protected against subsequently named beneficiaries who have 
no superior equity. Pennsylvania R. Co. v. Wolfe, 203 Pa. 269, 52 A. 247; King 
v. Supreme Council, etc., Ass’n, 216 Pa. 553, 65 A. 1108; Supreme Lodge v. Ulan- 
owsky, 246 Pa, 591, 92 A. 711; Shumega v. First Catholic Slovak Union, 61 
paneer. 126; Keating v. Rockhill, 78 Pa.Super. 139; Gannon v. Gannon, 88 
"a.Super. 239, _ However, the evidence in this case does not call for the applica- 
tion of the Principles governing an equitable assignment of the benefits of an 
insurance policy. An examination of the record does not disclose sufficient tes- 
timony upon that point to entitle the defendant to have that question presented 


th * Defendant’s second, third, and sixth requested points for charge, which were refused by 
¢ court, are in effect a statement from a different angle of the same principle. The first of 
these ints reads as follows: 
as 2) If the jury find that Anna Mance furnished the decedent with the necessaries of life, 
: attended him in consideration of a promise by him to appoint her as beneficiary o 
ray she would acquire by reason of that agreement and because of the consideration furnished 
er a vested right to the benefits.” 
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to the jury. Indeed, a verdict in her favor, based upon the theory of an equitable 
assignment of the policies, could not be sustained. The defendant’s own testimony 
precludes the existence of an equitable assignment to her of the policies. She 
concedes that the insured furnished money for his care from the pension checks 
he turned over to her. She also admits that he was free to name another bene- 
ficiary whenever he pleased, as clearly appears from her testimony as follows: 
“Q. You didn’t intend, then, to collect $3,500 when you took the policies? A, 
No, if he stay with me, all right, if he don’t, he could give to anybody he wants.” 
The points submitted by the defendant were inappropriate in view of the character 
of this testimony. 

It is clear from the record, particularly from the testimony of defendant and 
her witnesses, that the designation of defendant as beneficiary on February 9, 
1933, was not the result of a definite and binding agreement between the insured 
and defendant, based upon a valuable consideration. This contention affords the 
basis upon which defendant’s points for charge rest. To have charged the jury 
to such effect would have been error, and the trial judge properly excluded that 
question from the jury’s consideration. 

[4] In our opinion the controlling issues of fact in this case are the validity 
and bona fides of the respective and conflicting changes of beneficiary upon which 
the contending claimants rely. These issues depend upon the physical and mental 
condition of the insured upon the days in question, and whether at the time there 
was fraud or undue influence used in obtaining from him the beneficiary designa- 
tions. These questions were properly submitted to the jury, which was found for 
the plaintiffs, and a review of the testimony does not convince us that its verdict 
should be disturbed. 

Judgment affirmed. 


RATKOVIC v. METROPOLITAN LIFE INS. CO. 
Superior Court of Pennsylvania. April 16, 1937. 
191 Atlantic Keporter 201. 
1. MISREPRESENTATION. 

Where untrue essential facts have been deliberately certified to by insured and 
as a result a life policy has been issued, there can be no recovery when death occurs, 
though policy provides that statements by insured are representations and not war- 
ranties, in absence of fraud. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

2. MATERIALITY. 

Inaccurate statements as to age, employment of other physicians than those 
named, previous illness not of a trivial nature, or a denial that insurance has been 
sought from other companies when in fact it has been, are all to be deemed material 
representations by applicant for life insurance. 

(For other cases, see Insurance, Dec. Dig. §§§§ 290, 291[6], 292, 300.) 

3. MISREPRESENTATION. 

When misstatement by applicant for life insurance is made inadvertently or 
narrative is incomplete in detail and was not made with intention of concealing 
the truth, recovery is permissible, question of good faith being for the jury. 

(For other cases, see Insurance, Dec. Dig. §§ 256[2], 668[6].) 

4. PROOF OF FRAUD. 

Where life policy provides that statements by insured shall, in absence of 
fraud, be deemed representations and not warranties, insurer, to avoid policy, must 
prove fraud upon part of insured in making statements and must show, not only 
that answers were false in fact, but also that insured knew they were false when 
he made them. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

5. ADMISSION. 

While ordinarily questions of truth or falsity of answers in application for 
life insurance and good faith of insured in giving them are for the jury, where 
plaintiff in proofs of death and in replying to new matter in answer admitted that 
statements that insured had not been attended by a physician, been sick, or lost any 
time through illness for five years were false, and that illness and incapacity to 
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work had continued to within two months of the time the policy issued, the court 
might direct a verdict or enter judgment for insurer. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

6. ILLITERACY. 

In action on life policy defended on ground of misrepresentation as to insured’s 
health, if insured could not read English, plaintiff should have proved that fact 
and in the absence of such proof or any showing that answers as recorded in the 
application were not his answers, claimed illiteracy was no excuse for misrepre- 
sentations. 

(For other cases, see Insurance, Dec. Dig. § 646[5].) 

7. MEDICAL ATTENDANCE. 

Where applicant for insurance falsely stated that he had not been attended by 
a physician or lost any time from work on account of illness for five years when 
in fact he had been attended by a physician for a serious ailment causing a loss of 
two months from work shortly before the date of the application, insurer was not 
estopped to rely on the misrepresentations because of its possession of an earlier 
application in which applicant admitted having been attended by a physician for 
a cold of one week’s duration within the period in question. 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 

Appeal No. 11, March term, 1937, from judgment of Court of Common Pleas, 
Dauphin County, No. 115, January term, 1931; Wm. M. Hargest, President Judge. 

Assumpsit by Mary Ratkovic against Metropolitan Life Insurance Company on 
life insurance policy. From a judgment for plaintiff for $1,300, defendant appeals. 

Reversed, with directions. 

Atgued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, and 
James, JJ. 

J. Dress Pannell, of Harrisburg, for appellant. 

William J. Lescure, Jr., and William §. Middleton, both of Harrisburg, for 
appellee. 

PARKER, Judge. 

Mary Ratkovic brought this action in assumpsit against the Metropolitan Life 
Insurance Company to recover as beneficiary the face of a policy in that company 
on the life of her husband, Daniél Ratkovic. The defense was that the insured in 
his written application for the insurance knowingly made false and fraudulent 
answers to questions which were essentially material to the risk and that by reason 
thereof the policy was void. The issue was submitted to a jury which found for 
the plaintiff. The defendant, the appellant, complains of the refusal of its motions 
for binding instructions and for judgment n.- o. v. 

The policy was issued March 6, 1930, and the insured died June 13, 1930, after 
paying all premiums required by the terms of the policy. Thereafter proofs of 
death were furnished to the company ‘and no objections were made to the form 
of such proofs. The questions and answers contained in the application and which 
gave rise to the controversy were as follows: 

“6. Present condition of health? Ans. Good. 

“7. (a) When last sick? Ans. None. 

“16. Name and address of your usual medical attendant? Ans. None. 

“18. Have you been attended by a physician during the last five years? If yes, 
give name of complaints, dates, how long sick, and names of physicians. Ans. No. 

“20. How much time have you lost from work through illness during the last 
five years? Ans. None.” 


The application signed by the insured set forth as follows: “I hereby certify 
that I have read the answers to the questions in Part A hereof and to the questions 
in Part B hereof, before signing, and that they have been correctly written, as 
given by me, and that they are full, true and complete, and that there are no 
exceptions to any such answers other than as stated herein.” 

The policy provided that “all statements made by the Insured shall, in the 
absence of fraud, be deemed representations and not warranties.” The plaintiff, 
in her reply to new matter set up in the affidavit of defense, admitted that the 
answers made in the application “were material representations affecting the insur- 
ance” and admitted that the answers to questions 7, 16, 18, and 20 were not true 
in fact. Insured had been treated by a physician in 1929 for phlebitis of the right 
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leg and for arthritis of the right ankle, and while receiving treatment in 1929 lost 
time from his work totaling about two months. The falsity of material answers 
was also disclosed by the proofs of death offered by plaintiff. 

In answer to this admitted situation the plaintiff asserted that defendant was 
estopped from relying on the claim of fraud for the reason that plaintiff's decedent 
had secured life insurance for $2,000 from defendant on February 28, 1928, which 
policy had lapsed for nonpayment of premiums. In the application for that insur- 
ance Ratkovic stated that he had been treated in November, 1927, by Dr. Kosevar 
for a cold of one week’s duration. In addition and in that connection, plaintiff 
made the following averment: “He was an unnaturalized alien, having come to 
America from Jugoslavia in Central Europe. He was unlearned and not versed in 
the English language. There was no interpreter present when the application was 
filled in by the doctor or agent. That Ratkovic was endeavoring to be honest, and 
was honest so far as he could understand what was transpiring, is evidenced by 
his answers to similar questions set forth in the continuation of the application for 
his first policy.” 

[1-3] That we may rest our decision on admitted facts not involving matters 
for the consideration of a jury, we will disregard the answer to the sixth question 
to the effect that plaintiff was in good health when the application was made. The 
admissions with reference to the other answers that they were false and material 
to the risk were clearly set forth. The answers to the questions propounded to 
the insured were representations and not warranties, and in the absence of fraud 
a proven mistake in the information given did not, under the terms of the contract, 
work a forfeiture. However, where untrue essential facts have been deliberately 
certified to and as a result a policy has been issued, there can be no recovery when 
death occurs. Inaccurate staterents as to age, the employment of other physicians 
than those named, previous illness not of a trivial nature, or a denial that insurance 
had been sought from other companies when in fect it had been, are all to be 
deemed material representations. However. where a misstatement is made inad- 
vertently or the narrative is incomplete in detail and was not made with the inten- 
tion of concealing the truth a recovery is permissible, the question of good faith 
ee ag the jury. Livingood y. New York Life Ins. Co., 287 Pa. 128, 131, 134 

[4] Where a policy provides, as here, that all statements made by the insured 
shall, in the absence of fraud, be deemed representations and not warranties, the 
insurer, to avoid the policy, must prove fraud upon the part of the insured in the 
making of the statements. Stein v. New York Life Ins. Co., 319 Pa. 225, 179 A. 
589. The insurer must show not only that the answers were false in fact. but also 
that insured knew they were false when he made them. Lilly v. Metro-olitan 
Life Ins. Co., 318 Pa. 248, 251, 177 A. 779. 

[5] First considering the proofs with reference to the falsity of the answers 
and the materiality of those answers as they stood without reference to the facts 
alleged by plaintiff with relation to the former application and the illiteracy of the 
insured, it is clear that the felse answers were knowingly made and therefore 
fraudulent. The facts relied upon by defendant werc shown by the admission of 
plaintiff in her reply to new matter and in the proofs of death offered bv plaintiff. 
There was therefore no room for the application of the rule laid down in Nanty-Glo 
Borough v. American Surety Co., 309 Pa. 236, 163 A. 523, and the question pre- 
sented was one of law for the court. The insured declared in writing that he had 
not been attended by a physician for five years, that he had not been sick, -nd that 
he had not lost any time through illness for five years. These statements were 
made notwithstanding the admitted facts that he was attended for illness by Dr. 
A. J. Griest from October 18 to November 5, 1929, and bv Dr. E. R. Whinple from 
November 24 to December 5. 1929, and that due to the illness he was absent from 
work while attended by Dr. Griest and at the time of the second illness wes unable 
to perform his work from November 25, 1929, to January 5, 1970. During thes 
illnesses he was treated for phlebitis of the right leg and arthritis of the right 
ankle, admittedly painful and serious diseases. This illness and incapacity to work 
had continued to within two months of the time the policy issued. It is absurd to 
suggest that the insured did not know these statements to be false when he made 
them and they were therefore fraudulently made. 

It is well settled that ordinarily the questions of the truth or falsity of the 
answers and whether or not they were given by the insured in good faith «re for 
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the jury. Evans v. Penn Mutual L. Ins. Co., 322 Pa. 547, 555, 186 A. 133; Suravitz 
y. Prudential Ins. Co., 244 Pa. 582, 91 A. 495, L.R.A.1915A, 273. Where, however, 
it appears affirmatively from documentary evidence or from the admissions of the 
plaintiff that the policy was issued in reliance on false and fraudulent statements 
essentially material to the risk made by the insured and the answers are shown to 
have been given by insured under such circumstances that he must have been aware 
of their falsity, the court may direqt a verdict or enter judgment for the insurer. 
Evans v. Penn Mutual L. Ins. Co., supra. There being no conflicting evidence, the 
questions then presented were clearly for the court and not for a jury. : 

[6] Are these conclusions affected by the illiteracy of the insured or the facts 
disclosed in the former application for insurance? The plaintiff having a verdict, 
we must accept the evidence produced by her as to the ability of the insured to 
understand English as verity. One of plaintiff’s witnesses, the attending physician, 
testified that the insured spoke English “right good for a foreigner; like a good 
many foreigners, not perfect but good enough to get along.” Other witnesses 
called by plaintiff testified that he had come to this country in 1908 or 1909 and 
that he could read and write in his own language. A careful reading of the entire 
record shows that there is no affirmative evidence that the insured could not read 
the English language. It does appear that he could write his name in English 
characters, making a good signature. There was not an iota of testimony to indi- 
cate that the answers as given by the insured to the physician were not correctly 
set down in the application. In addition, the insured certified that he had read the 
application end that the answers were correctly recorded. If the insured could not 
read English, plaintiff should have proved that fact. There is, therefore, not the 
slightest basis for the assumption that the answers as recorded were not the answers 
of the insured. The circumstances here shown were more favorable to the insurer 
than those in Panopoulos v. Metropolitan Life Ins. Co., 96 Pa.Super. 415, 423, 
where a similar situation was exhaustibly considered and it was held that the evi- 
dence of illiteracy was not sufficient to relieve the insured from the consequences 
of making false statements. It is undoubtedly true that a greater burden rests 
upon the insurer to de>] fairly with the insured where he cannot understand the 
English language, but here the proofs failed to disclose serious incapacity or any 
indication of imposition upon the insured. This branch of the case is ruled by the 
Panopoulos Case, and the facts distinguish the situation from that appearing in 
the case of Suravitz v. Prudential Ins. Co., 261 Pa. 390, 104 A. 754. 

[7] The court below relied largely on the second position of plaintiff that the 
insurer was estopped from claiming that it was misled by the answers contained in 
the application for this insurance since it had in its possession another and pre- 
vious application contrinine an answer inconsistent with the last answer. The facts 
in this respect are _ not sufficient to support the claim that the insurer was estopped. 
Assuming that the insurer had found and examined the former application of the 
insured, it would have had but one additional fact, and that was that in 1928 the 
following information was given the company: 

“16. Name and address of your usual medical attendant? Ans. Dr. Kosevar, 
Steelton, Pa. 

“18. Heve you been attended by a physician during the last five years? If 
ves, give name of complaints, dates, how long sick, and names of physicians. Ans. 
Cold, Nov. 1928, 1 wk. Dr. Kosevar. 

“20. How much time have you lost from work through illness during the last 
five vears? Ans. None.” 

While it is true that in 1920 the insured said that he had not been attended by 
a physician for five years, the former statement would not excite cny suspicion in 
a reasonable and well-balanced mind that the risk was not a good one, nor would 
it place the defendant upon inquiry. A failure of an insured to report such a slight 
and tempor*ry indisposition as a common cold would not sustain a breach of war- 
ranty that the applicant was in good health. Baer v. State Life Ins. Co., 256 Pa. 
177, 183, 100 A. 745. “Slight troubles, temporary and light illness, infrequent and 
light attacks of sickness, not of such a cheracter as to produce bodily infirmity or 
serious impairment or derangement of vital organs, do not disprove the warranty 
of good health.” Clemens v. Metropolitan Life Ins. Co., 20 Pa. Super. 567, cited 
with approvel in Livingood v. New York Life Ins. Co., supra. If an insurer could 
not avoid liability by insured’s failure to disclose the fact that he had three years 
before been treated for a cold and that he lost no time from his work on that 
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account, then certainly the failure to report it the second time should not mitigate 
the fraud disclosed. Such failure to report the attendance of a physician for a 
common cold certainly would not excite suspicion in the mind; neither would it 
excuse the failure to report the attendance of a physician for serious ailments and 
the loss of work for two months on that account. The company does not rely alone 
on the fact that the insured failed to report attendance by a physician. It did rely, 
as it had a right to, on the fact that the insured knowingly and fraudulently failed 
to report attendance by a physician for a recent and serious ailment which caused 
the insured to lose two months of work within less than four months of the date 
the application was signed. 

The basic facts being either admitted or proved by the uncontradicted evidence 
of plaintiff, the case was for the court and not for a jury, and defendant’s motion 
for binding instructions should have been granted. 

Judgment reversed, and it is directed that judgment be now entered for the 
defendant. 

Rhodes, J., absent. 


McKOWN v. STATE MUT. LIFE ASSUR. CO. OF WORCESTER, MASS. 


Superior Court of Pennsylvania. April 19, 1937. 
191 Atlantic Reporter 621. 
1. KNOWLEDGE OF INSURED. 

In action for total and permanent disability benefits under life policy which 
provided for benefits if disability occurred after policy became effective, wherein 
insurer alleged that insured’s condition of spinal cerebellar ataxia was caused by 
congenital degenerative disease of nervous system, which disease was sustained or 
contracted many years before date of policy, issue was whether insured had in 
fact contracted disease before date of policy, and his knowledge or belief concern- 
ing matter at time of issuance of policy was immaterial. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. DISCONTINUANCE. 

Insured who after becoming totally and permanently disabled from spinal 
cerebellar ataxia had received benefits under life policy for seven years, had burden 
in action to recover subsequent total and permanent disability benefits to show that 
he had been continuously disabled to extent specified in policy since date upon which 
payments were stopped. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

3. CONTINUOUS DISABILITY. 

In action for total and permanent disability benefits under life policy, which 

penne were stopped after benefits had been paid for seven years after insured 

came disabled from spinal cerebellar ataxia, whether insured was continuously 
disabled to extent specified in policy since date upon which payments were stopped 
held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

4. DISCONTINUANCE. 


In action for total and permanent disability benefits under life policy which 
provided for benefits if disability occurred after policy become effective, wherein 
insurer justified discontinuance of benefit payments on ground that insured’s spinal 
cerebellar ataxia was caused by congenital degenerative disease of nervous system, 
which disease was contracted many years before date of policy, insurer, after 
insured rested, had burden of coming forward with evidence to support pleaded 
justification for discontinuing payments. 


(For other cases, see Insurance, Dec. Dig. § 646/6].) 
6. DISCONTINUANCE. 


Whether insured’s disease of spinal cerebellar ataxia which caused permanent 
and total disability three years after issuance of life policy, which provided for 
total and permanent disability benefits if disability occurred after policy became 
effective, was contracted before date of policy so as to justify insurer in discontinu- 
ing benefit payments which were made for over seven years held for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 
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Appeal No. 35, April term, 1937, from judgment of County Court, Allegheny 
County, No. 985 of 1935; Frank A. Piekarkski, Judge. 

Action in assumpsit by Chester E. McKown against the State Mutual Life 
Assurance Company of Worcester, Massachusetts, to recover disability benefits 
under a life policy. From a judgment for plaintiff for $2,340.65 defendant appeals. 

Affirmed. 

Argued before Keller, P. J., and Cunningham, Baldrige, Statdtfeld, Parker, 
James, and Rhodes, JJ. ) ; 

' 'T. W. Pomeroy, Jr., and Reed, Smith, Shaw & McClay, all of Pittsburgh, for 
appellant. 

L. A. Nunnink, of Pittsburgh, for appellee. 

CUNNINGHAM, Judge. 


The action below was assumpsit to recover certain disability benefits alleged 
to be due under a life insurance policy issued to the plaintiff by the defendant 
company, and for the return of certain premiums paid under protest by plaintiff 
to defendant, the payment of which plaintiff alleged defendant had waived. A 
verdict was returned in favor of the plaintiff in the sum of $2,340.65; defendant’s 
motions for judgment n. o. v. or a new trial were denied; and it has appealed from 
the judgment entered upon the verdict. 

The following facts were not controverted: On June 30, 1922, the defendant 
issued to the plaintiff, after a medical.examination by the defendant’s examiner, 
a policy of life insurance in the amount of $5,000, for an annual premium of 
$115.55, payable during plaintiff's life, He was then twenty-eight. This policy 
contains a total and permanent disability provision, the material part of which 
reads: “If the insured hereunder, after the payment of one full year’s premium 
on this policy, or any regular installment thereof, and while no premium hereunder 
is in default, shall furnish due proof that, before reaching the age of sixty years, 
because of accident or disease he has become wholly, continuously and permanently 
unable to pursue any gainful occupation and presumably for life will be unable 
to perform any work, mental or manual, or engage in any business for compensa- 
tion or profit, and that such disability, or the cause thereof, was sustained or 
contracted after the date hereof, the company will, with the written assent of all 
the parties in interest, waive the payment of all premiums becoming due under 
‘this policy after the expiration of the then current policy year, and pay the insured 
one per-cent of the face amount of this policy, exclusive of any paid up additions, 
and a like amount each month thereafter during the continuance of said total 
disability of the insured prior to the maturity of this policy.” 


Three years later—during June of 1925—the plaintiff became totally and per- 
manently disabled from a disease known as spinal cerebellar ataxia, a rare disease 
caused by a degeneration of the nerve elements in a certain part of the spinal 
cord and the cerebellum of the brain. In other words, there was something wrong 
with the motor apparatus that controlled certain muscles. As a result the plaintiff 
was obliged to resign his position in the office of the West Leechburg Steel 
Company, where he was employed. In November of 1925 the plaintiff filed with 
the defendant company a claim for total and permanent disability benefits under 
the above-quoted clause. The claim was allowed by the defendant, and the stipu- 
lated disability benefits were paid to the plaintiff from November 27, 1925, to July 
25, 1932, and the premiums on the policy were waived from the same date to 
September 30, 1932. On July 27, 1932, the defendant notified the plaintiff that 
no further payments would be made and demanded that payment of premiums be 
resumed. Plaintiff paid the premiums thereafter, under protest, until the date of 
filing this suit—in the amount of $390.65. The action was brought to compel pay- 
ment of disability benefits from July 26, 1932, to date of suit, aggregating $1,950, 
and to recover back the premiums paid under protest. There is no dispute that 
the total amount involved is $2,340.65. 


The controverted question in the case was whether the plaintiff contracted his 
disabling disease before or after the date of the policy. This was material under 
the clause which reads, “and that such disability, or the cause thereof, was sustained 
or contracted after the date hereof.” The first question involved under the assign- 
ments is whether defendant’s point for binding instructions should have been 
affirmed. If so, its subsequent motion for judgment n. o. v. should be granted. 
The disposition of this question requires a review of the evidence. 
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At the time of the trial plaintiff was past forty-one years of age. He testified 
he-had always been well up until the first part of June, 1925, and described the 
disability which he said occurred at that ime in these words: “I went to pieces, 
that is all, I couldn’t write, I couldn’t talk, I couldn’t move.” His testimony showed 
he had enlisted in the army in 1917 and that he was discharged from the service 
on December 5th of that year for a reason he did not know at that time but learned 
later. After his discharge he went to work for the Pennsylvania Railroad Com- 
pany in a clerical capacity for a short time and in March or April of 1918 was 
employed by the West Leechburg Steel Company in its order department. During 
a strike in that company’s plant in 1919 he did hard physical work in the mill and 
on the coal tipple. After the strike he returned to his former position in the 
order department, where he remained until he was totally disabled in June of 
1925. He also testified that during his lifetime he had participated in strenuous 
athletics such as skating, swimming, and football. 

It was developed on cross-examination that plaintiff had sustained an injury 
of the head through being hit by thé butt of a gun while in the army and was soon 
thereafter discharged because the surgeon said he had locomotor ataxia. He did 
not learn the reason for his discharge until 1927 or 1928. In 1920 or 1921 he filed 
a claim with the Veterans’ Bureau for compensation. He said this was done 
merely as a precaution in the event that his head injury should prove to be serious. 
At that time his disability was found to be less than 10 per cent. and he received 
no compensation. In the winter of 1922 or early in 1923, subsequent to the issuing 
of the policy, he began to receive a disability award from the government of $8 
or $10 a month which was increased in 1925 to $80 a month and then to $100. 

The defendant offered in evidence the plaintiff's application for disability 
benefits, dated November 13, 1925, in which he stated: “I went to work, came 
on gradual over last couple of years until unable to work since May 1, 1925.” 

Plaintiff had two lay witnesses, one the secretary and treasurer of the West 
Leechburg Steel Company, the other a lifelong friend, who testified that plaintiff 
showed no signs of illness until two or three months before he was stricken. 

Doctor Berg, a general and traumatic surgeon, who examined the plaintiff 
on September 25, 1935, testified he had the degenerative disease, above mentioned, 
known as cerebellar ataxia; that it had not resulted from any injury; and that 
trauma does not play any part in its causation or development. The witness said: 
“Now. there is a peculiar feature about this condition, which comes like that 
(snapping his fingers) a man may be all well and suddenly this develops.” 

The defendant’s medical witness, Dr. George Wright, a neurologist, first saw 
the plaintiff on July 22, 1925. He diagnosed the disease also as spinal-cerebellar- 
ataxia and had this to say about it: “I feel that from my experience with similar 
cases of this sort, where the disease is always slow and insidious in onset, taking 
vears before the picture is clearly defined, that these relatively minor and perhaps 
confusing symptoms in 1917 were very likely a part of the picture which I saw 
well developed in 1925.” 

He also said, in answer to a question, that this form of cerebellar ataxia is 
a disease which extends back over a period of years and creeps up on an individual 
very gradually. Dr. Berg and Dr. Wright agree that the diagnosis of locomotor 
ataxia was a mistake; that cerebellar ataxia and locomotor ataxia have practically 
the same symptoms and that a mistake in diagnosis may easily be made. 

The defendant introduced the records of the United States Veterans’ Admin- 
istration which showed: The plaintiff made his first application for disability 
benefis on September 11, 1920. His complaint was occasional partial loss of control 
of lower extremities, nervousness. He was examined in the Marine Hospital 
and his claim was ruled non-compensable. He was again examined on December 
8, 1922, found to have 15 per cent. disability, and benefits were allowed. Plaintiff 
at that time had an unsteady gait, and an inability to control his legs; his speech 
was also affected. After an examination made on October 28, 1924, he was awarded 
total and permanent disability benefits by the Veterans’ Administration and has 
received them ever since. 

The record librarian of the St. Francis Hospital testified the plaintiff was first 
admitted to that hospital on September 20, 1920, where he remained for eight days 
for various tests. At that time the chief complaint was lack of muscular contro! 
below waist line and unsteadiness in the dark. The diagnosis was incipient tabes 
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dorsalis (locomotor ataxia) and questionable lues. He was again in the St. Fran- 
cis Hospital from October 28 to October 30, 1924, when he complained of stiffness 
of muscles of lower extremities and inadequate co-ordination in walking. The 
diagnosis was again tabes dorsalis. , 

In rebuttal the plaintiff stated: “I filed my application with the Veterans 
Bureau because, as I have already stated before, the thing to do at that time was, 
when the laws were passed for veterans, certain allowance by way of compensa- 
tion, and everybody said and encouraged me to put my name on record, because 
I have already stated I was discharged from the army by way of disability, so I 
went over and filed my claim, I put my name on record and as a matter of getting 
my name on the record.” . 

The issues at the trial, as framed by the pleadings and indicated by our review 
of the evidence, were purely issues of fact. It was averred by plaintiff in his state- 
ment of claim that the defendant “without reason or provocation” discontinued pay- 
ment of the disability benefits. Defendant in its affidavit replied that the action 
“was taken for good and sufficient reason, to-wit, information and belief that the 
cause of plaintiff’s disability was contracted prior to the date of said policy.” It 
must be kept in mind that the validity of the policy itself, which is primarily a 
contract of insurance against death rather than against disability, is not questioned; 
the controversy is confined to the disability provisions of the contract, and the 
disability covered by the policy is total and continuous disability “sustained or 
contracted after the policy became effective.” 

[1] Plaintiff alleged in his statement that he became disabled in June of 1925 
and that his disability had continued to the date upon which he brought suit. 
Defendant admitted plaintiff became totally disabled at that time, but alleged that 
his condition was caused by “a congenital degenerative disease of the nervous 
system, and was sustained or contracted many years before the date of the policy.” 
The vital issue, therefore, was whether plaintiff had in fact contracted the disease 
before June 30, 1922; if he had, his knowledge or belief concerning the matter 
at that time was not an issue under the disability provisions of this policy. 


[2-6] Plaintiff had the burden, under the pleadings, of showing that he had 
been continuously disabled, to the extent specified in the contract, since the date 
upon which the payments were stopped. There was ample evidence by, and in 
behalf of, the plaintiff to justify the submission of that question to the jury, and 
there was also the positive testimony of plaintiff and others that he had been able 
to perform his usual duties for a period of three years after the insurance became 
effec.ive. When counsel for pleint' rested hi; case. the defendent had the burden 
of coming forward with evidence to support its pleaded justification for discontinu- 
ing the payment of benefits. See Guise v. New York Life Insurance Co. (Pa. 
Super.) 191 A. 626 (Opinion this day filed). In considering the alleged error 
in refusing judgment n. o. v., the evidence upon both sides must be read in the 
light most favorable to plaintiff, and he is entitled to the benefit of every reasonable 
inference dedv-ihle therefrom. Tt was re’ con‘reverted thet he had in 1925 fur- 
nished to defendant “due proof” of total and permanent disability at that time. 
That it took more than seven years for the defendant to discover the alleged facts 
upon which it now seeks to justify its discontinuance of benefits was a cir- 
cumstance the jury had a right to consider in connection with all the evidence. 

[7] It is argued on behalf of defendant that it is entitled to judgment “because 
of the paramount status of its documentary evidence.” We are not convinced upon 
an examination of the record that the quotations from the files of the United 
States Veterans’ Administration or the hospital records were such “admittedly 
genuine or unattacked documentary evidence” as to entitle them to the effect 
contended for by defendant’s counsel. In so far as they related to dates prior 
to that of the policy, they merely showed inconclusive tests. It seems to us that 
the evidence in this case is comparable to that considered by our Supreme Court 
in the recent case of Osche v. New York Life Insurance Co., 324 Pa. 1, 187 A. 396, 
and that the records relied upon, when considered in the light of the other medical 
testimony, bring the case within one of the principles announced in Evans v. 
Penn Mutual Life Insurance Co., 322 Pa. 547, 186 A. 133, to the effect that 
whenever disputed questions of fact are presented by conflicting evidence, “whether 
documentary or oral,” the case is for the jury. 

[8] The most that can be said is that there was conflicting evidence in this 
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case and that the jury might reasonably have found for either party. For instance, 
plaintiff's medical expert testified that a peculiar feature about cerebellar ataxia 
is that it develops suddenly, while defendant’s expert stated the disease is slow 
and insidious, taking years before the picture is defined. It is the exclusive province 
of a jury to consider and weigh such conflicting evidence. 

|9] The only reasons assigned for a new trial were that the verdict was 
against the law and against the evidence. The trial judge had the advantage of 
seeing and hearing the witnesses, and if he had granted a new trial on the ground 
that the verdict was against the weight of the evidence we would not be disposed 
to disturb such an order. The application of the same rule—that in the absence 
of a showing of abuse of discretion an appellate court will not interfere—requires 
that the present order refusing a new trial should be treated in the same way. 
Cooper v. Metropolitan Life Ins. Co., 323 Pa. 295, 186 A. 125. 

Judgment affirmed. 


GUISE v. NEW YORK LIFE INS. CO. 
Superior Court of Pennsylvania. April 19, 1937. 
191 Atlantic Reporter 626. 
1. KNOWLEDGE OF INSURED. 

In action for total and permanent disability benefits under life policy which 
provided for payment of benefits if disability occurred after insurance took effect, 
if insured was in fact afflicted with disabling disease when insurance became 
effective, his knowledge or lack of knowledge of that fact at time he applied for 
policy was immaterial. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. KNOWLEDGE OF INSURED. 

In action for total and permanent disability benefits under life policy which 
provided for benefits if disability did not arise from injury or disease occurring 
hefore insurance took effect “and known to the insured, but not disclosed in the 
application,” insured’s knowledge or lack of knowledge of his physical condition 
at time of his application was material. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. INCONTESTABILITY. 

Incontestability clauses in life policies would not prevent interposition of 
defense that insured suffered from disabling disease before applying for policies 
and that he falsely answered material questions in applications, in insured’s action 
to recover disability benefits under policies,-even if disability provisions of policies 
had not been expressly excluded from operation of incontestability clauses. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

4. BURDEN OF PROOF. 

Insured, in action for disability benefits under life policy, has general burden 
of proof resting upon a plaintiff of showing that his disability is within coverage 
of policy. 

(For other cases, see Insurance, Dec. Dig. § 646[6.]) 

5. BURDEN OF PROOF. 7” 

In action for permanent and total disability benefits under life policies providing 
for benefits if disability occurred after insurance took effect, insured, after showing 
status created by prior payments of benefits for more than three years and continu- 
ance of his permanent and total disability, was not required to anticipate a possible 
defense by showing in addition that none of circumstances contemplated by excep- 
tions in policies were present. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

6. BURDEN OF PROOF. 

Insurer which relies on facts specifically mentioned in policy as relieving it of 
a liability generally assumed in policy must come forward with evidence in support 
of such defense. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

8. EVIDENCE. 


In action for total and permanent disability benefits under one life policy 
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which provided for benefits if disability occurred after insurance took effect and 
under another life policy which provided for benefits if disability did not arise 
from injury or disease occurring before insurance took effect and known to insured 
but not disclosed in application, which benefits which had been paid for over three 
years but ceased to be paid upon insurer’s discovery of allegedly fraudulent state- 
ments in applications, whether disability covered by first policy resulted from 
injury or disease which occurred after date of policy, and whether insured had 
knowledge of injury or disease at time of application for second policy held for 
ury. 

, (For other cases, see Insurance, Dec. Dig. § 668[7, 11].) 

Appeal No. 25 March term, 1937 from judgment of Court of Common Pleas, 
Adams County, No. 254, August term, 1935; Watson R. Davison, President Judge. 

Action in assumpsit by John W. Guise against the New York Life Insurance 
Company to recover disability benefits under life policies. From a judgment 
entered upon the verdict of $350 for plaintiff, defendant appeals. 

Affirmed. 

Argued before Keller, P. J.,- and Cunningham, Baldrige, Stadtfeld, Parker, 
and James, JJ. 

John P. Butt, of Gettysburg, John B. Pearson and Douglass D. Storey, both 
of Harrisburg, Louis H. Cooke, of New York City, and Hause, Evans, Storey 
& Lick, of Harrisburg, for appellant. 

E. V. Bulleit, of Gettysburg, for appellee. 

CUNNINGHAM, Judge. 

Plaintiff, the insured in two policies of life insurance, issued by the defendant 
company in the aggregate amount of $5,000 and containing certain double indem- 
nity and disability provisions, brought his action below, on August 14, 1935, to 
recover seven monthly disability payments of $50 each for the period from January 
1 to August 1, 1935. The trial resulted in a verdict in his favor for $350, deferd- 
ant’s motions for judgment n. o. v., or a new trial, were denied, and it has appealed 
from the judgment entered upon the verdict. 


Appellant’s argument in this court has been confined to the alleged error of 
the trial judge in overruling its motions for a compulsory nonsuit and for judg- 
ment in its favor upon the whole record. Although one of the assignments is 
based upon the refusal of a new trial, that action of the court below is neither 
covered by the statement of questions involved nor is it argued in the brief. An 
understanding of the situation which existed when appellant’s motion for a nonsuit 
was overruled is essential to the proper disposition of this appeal. From the plead- 
ings and stipulations of counsel at the trial we may gather these uncontroverted 
tacts. 

The first policy was issued November 30, 1928, in the amount of $3,000; the 
annual premium is $163.41, including $3 for the “double indemnity” benefit and 
$14.97 for “disability” benefits. The double indemnity benefit is not involved in 
this case. Attached to the policy is a photostatic copy of the application therefor, 
signed by appellee and witnessed by two of appellant’s agents, G. E. Mitchell and 
G. B. Wortz; there is also attached a purported copy of appellee’s medical examina- 
tion signed by him and Dr. J. H. Hildebrand, one of appellant’s medical exam- 
iners, 

The second policy, in the sum of $2,000, is dated August 5, 1930, and the annual 
premium is $124.04, of which $2 is for double indemnity and $16.22 for disability 
benefits. It was also issued upon a written application and after a medical exam- 
ination by a different examiner, Dr. H. M. Hartman. 

The applicable portions of the first policy providing coverage for “Total and 
Permanent Disability” of the insured read: “Disability. shall be considered total 
whenever the insured is so disabled by bodily injury or disease that he is wholly 
Prevented from performing any work, from following any occupation, or from 
engaging in any business for remuneration or profit, provided such disability 
occurred after the insurance under this policy took effect and before the anni- 
versary of the policy on which the insured’s age at nearest birthday is sixty 
Upon receipt at the Company’s Home Office, before default in payment of pre- 
mium, of due proof that the insured is totally disabled as above defined, and will 
he continuously so totally disabled for life, * * * the following benefits will be 
granted: (a) Waiver of premium—The company will waive the payment of any 
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premium falling due during the period of continuous total disability, the premium 
waived to be the annual, semi-annual or quarterly premium according to the mode 
of payment in effect when disability occurred. (b) Income Payments.—The com- 
pany will pay to the insured the monthly income stated on the first page hereof 
($10 per $1,000 of the face of this policy) for each completed month from the 
commencement of and during the period of continuous total disability. * * * ” 

In the second policy the comparable provisions read: “Upon receipt by the 
Company at its Home Office of due proof, as hereinafter provided, that the insured 
has become totally disabled by bodily injury or disease so that he is and will be 
thereby wholly prevented from performing any work, following any occupation 
or engaging in any business for remuneration or profit, and that such disability 
has already continued uninterruptedly for a feriod of at least four months 
(such total disability of such duration being presumed to be permanent only for 
the purpose of determining liability hereunder), and provided that * * * (3) such 
total disability did not arise from bodily injury or disease occurring before the 
insurance under this policy took effect, and known to the insured, but not disclosed 
in the application for the insurance under this policy, * * * the company will grant 
the following benefits.” (Italics supplied.) 

Then follows a similar waiver of payment of premiums and agreement to 
pay a monthly income of $20 upon this policy. 

Each policy contained the following provision: “Before making any income 
payment or waiving any premium, the company may demand due proof of the 
continuance of total disability, but such proof will not be required oftener than 
once a year after such disability has continued for two full years.” 

Parenthetically, it should here be noted that appellant, through the phraseology 
adopted by it in the second policy, has brought into this case an element not 
usually present in disability cases. 

[1] As the contract is one of insurance against death and not against disability, 
the questions of fact ordinarily involved in actions to collect disability benefits 
are whether disability exists to the extent and has continued for the period con- 
templated by the disability provision of the policy, and whether the disability was 
caused by injury or disease occurring after the date of the policy. If the insured 
was in fact afflicted with the disabling diease when the insurance became effective, 
his knowledge or lack of knowledge of that fact at the time he applied for the 
policy is, under the terms of many policies, immaterial in a suit for disability 
benefits. See McKown v. State Mutual Assurance Co. (Pa.Super.) 191 A. 621 
(Opinion this day filed). 

[2] But under the terms of the second policy in this case appellee’s knowledge 
of his physical condition at the date of his application is made a material factor 
in this litigation. In effect, the provision is that the benefits will be granted if 
total and permanent disability exists, unless it arose from bodily injury or disease 
occurring before the insurance took effect “and known to the insured, but not 
disclosed in the application” therefor. 

Returning to our narration of uncontroverted facts, we find that appellee in 
his answers to questions, admittedly material to the risk, stated in support of 
each application that he had never suffered any accident or injury, had never had 
any ailment or disease, except an attack of la grippe in 1917 from which he made 
complete recovery, and had not consulted, or been examined or treated by, any 
physician within the previous five years. 

Upon proof of total disability, then satisfactory to appellant, it paid appellee 
the specified benefits of $30 per month upon the first policy from May, 1931, to 
December, 1934, in the total amount of $1,320, and waived payment of the annual 
premiums during that period; disability payments of $20 per month were also 
made under the second policy from August, 1931, t6 December, 1934, to the 
aggregate amount of $820, and the premiums were likewise waived on that policy. 

Without any demand for proof of the continuance of appellee’s disability, 
appellant ceased paying the benefits in January, 1935, and on July 17 of that year 
notified appellee “it rescinded” the double indemnity and disability sections of the 
policies “because of [appellee’s] failure to disclose in his applications [therefore] 
material facts”; return of the premiums it had received upon these sections 
—$72.23 on the first and $23.65 on the second policy—was tendered to and rejected 
by appellee. 
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In its affidavit of defense, appellant set forth as “new matter” that the state- 
ments in appellee’s applications relative to his physical condition and attendance 
by a physician were “false, fraudulent and untrue,” in that he had previously 
“suffered an accident or injury, namely, double hernia,” and had “suffered from 
an ailment or disease, namely, weak heart”; it also averred that appellee had 
consulted and been treated by Dr. Hildebrand within the five years preceding the 
making of the applications. In addition to averring that these facts were unknown 
to it, appellant alleged that its agent, Wortz, and medical examiner, Hildebrand, 
knew appellee was not an insurable risk but conspired with appellee to cheat and 
defraud appellant, and that the first policy was issued without any actual medical 
examination. 

Appellant also pleaded a “set-off and counterclaim” in which it demanded 
repayment of the benefits granted in the amount of $2,140 (less the premiums it had 
received thereon to the extent of $95.88), and payment of the waived premiums— 
$581.76 on the first and $423.28 on the second policy—making a total counterclaim of 
$3,049.16. 

The substance of appellee’s reply was that the applications had been made in 
good faith and that his answers to the questions therein contained were true and 
correct. 


[3] During the course of the trial counsel for appellee questioned the right 
of appellant to inquire into “matters relating to things prior to the issuance of the 
insurance policies” in view of the “incontestability clause” in each. The learned 
trial judge, Davison, P. J., specially presiding, correctly ruled that the incontesta- 
bility clauses did not apply “to the provisions and conditions relating to disability 
* * * benefits.” An examination of the clauses discloses that the disability pro- 
visions of the policies are expressly excluded from their operation. Even if that 
exemption had not been inserted, the clauses would not have prevented the inter- 
position of the defense here set up. Mayer v. Prudential Life Insurance Company 
of America, 121 Pa.Super. 475, 184 A. 267. 


At the trial appellee denied he had hernias prior to 1928, asserted he had not 
suffered from any heart condition prior to the taking out of the policies, and denied 
he had consulted with or been treated by a physician until after the policies had 
been issued. Dr. R. J. Wetzel, called by appellee, testified he began treating him 
in October, 1934, and had continued until the date of the trial. His diagnosis was 
that appellee was suffering from dangerously “high blood pressure, hardening of 
the arteries and nervousness” and had a double hernia. In response to the question 
whether, in his opinion, appellee had been so disabled by disease from December, 
1934, to the date of trial that he was wholly prevented from doing any work, or 
engaging in any business, for remuneration or profit, the witness replied: “From 
the entire time I was treating him there was no time that his improvement was 
good enough and sustaining enough that he could go back to work.” 


When counsel for appellee rested their case, appellant’s counsel moved for a 
compulsory nonsuit substantially upon the ground that appellee had not carried the 
burden of proof resting upon him of establishing, under the first policy, that the 
disability from which he was suffering had occurred after the issuance of that 
policy, and, as to the second policy, that his disability had not, to the best of 
appellee’s knowledge, arisen from bodily injury or disease occurring before the 
date of that policy. The ruling of the trial judge was, “The court being of the 
opinion that, under the facts in this case, the defense offered is an rmative 
defense, the burden of proving it rests on the defendant.” The motion was accord- 
ingly overruled. Appellant then introduced evidence from which the jury could 
have found that appellee had a double hernia before the first policy was issued; 
that he had been treated frequently by Dr. Hildebrand during the five years pre- 
ceding his applications and had stated that he took out the insurance so that he 
could “play-off sick and quit work.” 


_ The trial judge submitted the issues of fact arising under the evidence to the 
jury in a manner concerning which no complaint is made. Appellant submitted a 
number of points, all of which were affirmed except the one for binding instruc- 
tions. The jury was instructed that a verdict for appellant would not affect the 
life insurance provisions in either policy if they were kept in force. The following 
Instruction was given upon the vital issue in the case: “Is this man now and has 
he been since December, 1934, totally disabled under the policies? That is the 
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first question you will have to answer. Was he suffering before 1928 when he 
took out the first policy from any of those diseases or injuries, whatever you may 
term them, that [have] ~now rendered him totally disabled; if he was, then he is 
not entitled to recover under this policy for his disabilities. Did he make any 
false answers in his application for these insurance policies to facts which were 
material to the issuing of the policies, and which [answers] he knew were false. 
If he did, then he would not be entitled to recover under the disability clauses in 
these policies. If he made the answers falsely, he must have known that they were 
false because they were answers to questions of fact which were absolutely within 
his knowledge. * * * It is not a case in which he might have made answer as to 
certain diseases and be honest in his answers because he did not have knowledge 
that he had that disease.” 

The jury was told it could render a verdict in favor of the appellee for the 
amount of his claim of $350, or in favor of the appellant on its counterclaim in the 
amount of $3,049.16. The trial judge in his opinion denying appellant’s motion 
stated there was conflicting testimony on material questions and the jury might 
have found for either party, but the verdict was not, in his opinion, so clearly 
against the weight of the evidence as to move him to grant a new trial. 

The testimony of appellee’s medical witness was to the effect that his disability 
was attributable to the arterio sclerosis and high blood pressure from which he 
was suffering, rather than the hernias. It is now earnestly contended by counsel 
for appellant that there was no substantive evidence, either in appellee’s case in 
chief or in the entire record, indicative of the time appellee was first afflicted with 
the disabling disease to which his disability is mainly attributable; that appellee 
had the burden of showing that the disease “occurred” after the insurance took 
effect; and that their motion for a nonsuit should therefore have been granted. 

We agree that the only disability covered by the first policy is such as has 
resulted from ¢n in‘ury which occurred, or a disease which began, after its date, 
and, as to the second, from an injury or disease of which appellee had no know!l- 
edge at the time of his application. 

[4] As stated in Mayer v. Prudential Insurance Company of America, supra, 
an insured has, in an action to recover disability benefits, the general burden of 
proof resting unon a plaintiff of showing that his disability is within the coverage 
of the policy. In this case, however, the argument for appellant overlooks the fact 
that appellee had established, in July, 1931, to the satisfaction of appellant, his 
right to the disability benefits specified in the policies, and that his testimony at 
the trial was to the effect that his first medical treatment was by a Dr. Reese in 
“the spring I was taken sick” end that he had not been ill prior to the date of the 
policies. The justification pleaded by appellant in its affidavit for abruptly ter- 
mineting the pavment of benefits was threefold: (a) That appellee was not totally 
disabled; (b) that appellant had been induced, in 1931, to begin payments by false 
and fraudulent statements of appellee, submitted with the intent of cheating and 
defrauding appellant; and (c) that the insurance contracts had been fraudulently 
procured through the willful making of false answers by appellee in his applications. 

With the testimony for appellee in the shape above indicated and in the light 
of the pleadings, the trial judge refused to enter a compulsory nonsuit. 

[5] As we view this case, aprellant reserved to itself the right to show, as a 
substantive defense, that the disability of the insured was caused by an injury 
which occurred, or a disease which began, before the insurance became effective. 
When appellee showed the status created by the prior payments, covering a period 
of more than three years, and the continuance of his permanent end total disabil- 
ity, he was not required to anticipate a possible defense by showing, in addition, 
that none of the circumstances contemplated by the exceptions written into the 
contract were present. 

[6, ~] We think the remarks of our Supreme Court in the recent case of Zen- 
ner v. Goetz (Travelers Indemnity Co., Appellant), 324 Pa. 432, 188 A. 124, 125, 
are applicable here: “When a defendant seeks to avail himself of a substantive 
defense reserved in a policy of insurance, when he relies upon a fact specifically 
mentioned in a policy as relieving him of a liability generally assumed in the 
policy, the defense becomes an affirmative one and the defendant at that point 
must shoulder the duty of coming forward with evidence in support of what he 
affirms. See Bowers v. Great Eastern Casualty Co., 260 Pa. 147, 103 A. 536, Wat- 
kins v. Prudential Ins. Co., 315 Pa. 497, at page 508, 173 A. 644, 95 A.L.R. 869, 
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and Home Benefit Ass’n v. Sargent, 142 U.S. 691, 12 S.Ct. 332, 35 L.Ed. 1160. A 
defendant’s duty of coming forward with evidence at certain stages of a trial is 
sometimes loosely referred to as ‘burden of proof.’ The ‘burden of proof” rests 
throughout the trial on the party affirming facts in support of his case against a 
defendant, while ‘the burden of coming forward with evidence’ may shift from side 
to side during the progress of a trial. See Henes v. McGovern, Adm’r, 317 Pa. 
302, at page 310, 176 A. 503. We said in Fazio v. Pittsburgh Rys. Co., 321 Pa. 7, 
12, 182 A. 696, 698: ‘It is a well-recognized principle of evidence that he who has 
the positive of any proposition is the party called upon to offer proof of it. It 
is seldom, if ever, the duty of a litigant to prove a negative until his opponent has 
come forward to prove the opposing positive.’” 

[8] Our conclusion is that no reversible error was committed against appellant. 
It was afforded full opportunity to present its defense. As it relied solely upon 
oral testimony, the case was necessarily for the jury. 

Judgment affirmed. 

Rhodes, J., absent. 


SCOTT v. BANKERS RESERVE LIFE INS. CO. OF OMAHA, NEB. No. 14458. 
Supreme Court of South Carolina. April 1, 1937. 
190 Southeastern Reporter 713. 
1. PAYMENT OF PREMIUM. 

Evidence whether insured paid quarterly premium due on life policy, so as to 
be entitled to cash-surrender value of policy, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

2 PAYMENT OF PREMIUM. 

Evidence that insurer attempted to lapse and cancel policy upon which rights 
had accrued, that insurer had caused insured to make application for cash sur- 
render value by furnishing him with proper papers, when insurer did not intend 
to pay, and that insurer by subterfuge got possession of policy and premium receipt 
of insured and refused to deliver them until after suit was brought, warranted 
submission to jury of question of punitive damages for insurer’s refusal to pay 
cash surrender value of policy to insured. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

Appeal from Richland County Court; A. W. Holman, Judge. 

Action by Walter T. Scott against the Bankers Reserve Life Insurance Com- 
pany of Omaha, Nebraska, and another. From a judgment for the plaintiff, the 
named defendant appeals. 

Affirmed. 

Thomas, Lumpkin & Cain, of Columbia, for appellant. 

C. T. Graydon, of Columbia, for respondent. 

StasLer, Chief Justice. 


This action, one for the recovery of both actual and punitive damages, was 
brought by plaintiff in July, 1934, against the appellant company and the Ohio 
National Life Insurance Company. ‘The last-named defendant was made a party 
for the reason that, some time in 1933, it took over the assets and assumed the 
liabilities of its codefendant. The service on it, however, was held void on the 
ground that it was not doing business in South Carolina and was not amenable 
to process here. 

The plaintiff alleged that the Bankers Reserve Life Insurance Company of 
Omaha, Neb., duly issued a policy of insurance on his life, and that he promptly 
paid all premiums due thereon through the duly authorized agent designated to 
collect them; that under the terms of this policy he was entitled to a cash sur- 
render value of $42, for the payment of which he had made due and legal demand 
upon the insurer; but “that the defendants fraudulently breached that contract and 
that said breach was accompanied with fraudulent acts in that the defendants made 
a false claim that the plaintiff had not paid his premiums when in fact plaintiff 
had paid his premiums; in that the defendants took the policy of this plaintiff and 
held the same without authority of law; in that the defendants herein sent to the 
plaintiff a cash surrender slip which this plaintiff signed and returned, as required, 
with the policy, and that the defendants have retained possession of said papers 
and refused to give them up and refuse to pay said money.” 
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The defendant, appellant here, admitted that it issued the policy in question 
on July 28, 1930, but denied that it had been guilty of any wrongful, fraudulent, 
or deceitful conduct in its relation to the insured. On the contrary, it alleged that 
it had performed all obligations assumed by it under the terms of the insurance 
contract; and that the plaintiff was estopped to claim any cash surrender value 
because of his failure to pay the quarterly premium due on April 28, 1933, which 
was necessary in order to meet the requirement of the policy, namely, that a cash 
—- value would be available only after three full years’ premiums had been 
paid. 

The result of the trial of the case was favorable to the insured; the jury, to 
whom the issues were submitted, finding for the plaintiff $42 actual and $450 puni- 
tive damages. 

A decision of the following questions will dispose of the appeal: (1) Did the 
court err in refusing to direct a verdict for the defendant on the ground that there 
was no testimony tending to show that the insured paid the premium on the policy 
due April 28, 1933? (2) In any event, was the trial judge in error in not directing 
a verdict as to punitive damages on the ground that there was a total lack of evi- 
dence of a fraudulent breach of the contract accompanied by a fraudulent act? 

As to the first question: While the policy contains a provision that all pre- 
miums would be payable at the home office of the company or to an authorized 
agent in exchange for a receipt signed by one of the several officers named and 
countersigned by the person authorized to receive the premium, Campbell, the 
defendant’s agent through whom Scott secured the policy, testified that he always 
collected the premiums from the plaintiff in cash and sent his own check to the 
defendant in payment thereof, and that the receipt referred to in the policy was 
then issued by the company and mailed, not to him, but to the insured himself. 
The plaintiff’s testimony as to the payment of the quarterly premium due April 28, 
1933, was to the effect that he had a conversation about the matter with Campbell, 
some time between the 21st and 28th of April, and offered to pay him in city script, 
but that he refused to accept the script and that the witness then paid him the 
premium in cash. He also testified that in May, 1933, the company having failed to 
send him, as was its custom, the receipt, he went to see Campbell about it, who 
told him that the premium had been paid and that his policy was all right. But 
Campbell denied, when on the witness stand, that Scott ever paid him such pre- 
mium, and stated that the conversation that occurred between them with reference 
to the city script, testified to by the insured, was some time in January of that year. 
There was undisputed testimony, however, that no script was issued by the city 
until April, 1933. In addition to that above recited, there was other evidence to 
the effect that Campbell, while in the office of an attorney in the city of Columbia, 
and in the presence of others, left the impression on the minds of those present, 
from gtatements that he there made, that the insured had paid him this particular 
premium. But he later refused to sign an affidavit that this had been done. 

In support of its position, the appellant also argues that even if Campbell was 
paid this premium, it could not have been paid him as an agent of the defendant 
for the reason that his contract as such with that company, as shown by the testi- 
mony, terminated on April 21, 1933, and that he never represented the Ohio National 
Life Insurance Company. While there was some evidence to that effect, the testi- 
mony of Campbell tended to show that he was still acting as agent of the defendant 
until in May, 1933. Furthermore, if Campbell’s agency with the defendant was 
terminatéd prior to April 28, 1933, as the company claims, it does not appear that 
any notice was given to Scott, the insured, of such fact. 

[1] Under the testimony above detailed, as well as other evidence contained in 
the record, the question whether the insured paid, in accordance with the pro- 
visions of the policy, the quarterly premium due April 28, 1933, was undoubtedly 
an issue of fact for the jury. 


[2] As to the second question, counsel for appellant submit that even “if the 
evidence in this case establishes a cause of action, which we deny, it would be one 
only for the wrongful breach of contract, with no element of fraud, in which event 
only actual damages would be recoverable.” The respondent contends, however, 
that the defendant was guilty of fraudulent acts in the following particulars, and 
that such acts are proved by the testimony: 

“(1) That the company has attempted to lapse and cancel a policy upon which 
rights have accrued. 


Life 


“ 


surre 
part 
“ 
policy 
and « 


throu 
and 1 


purpe 
made 
frauc 
of th 
on th 
this | 


insur 
ciatic 
on li 


coun 
assoc 


3M 





Life] Protective Mutual Benefit Ass’n v. McCuistion et al. 483 


“(2) That the company has caused the plaintiff to make application for cash 
surrender value by furnishing him with proper papers, and that this action on their 
part was useless and fraudulent when they did not intend to pay. 

“(3) That the company, by subterfuge, art and trickery, got possession of the 
policy and receipt of the plaintiff and refused to deliver them until upon demand 
and did not deliver them until after the suit was brought. 

“(4) That the company had full knowledge of the payment of the premium 
through its agent and that its agent promised to rectify the situation and it failed 
and refused to do this.” 

A review of the testimony pertinent to this question would serve no useful 
purpose. It is sufficient to say that an examination of the record, which we have 
made with care, discloses that there was some evidence tending to prove the alleged 
fraudulent acts (1), (2), and (3) stated above, and which required the submission 
of the question of punitive damages to the jury. There was, therefore, no error 
on the part of the trial judge in refusing to direct a verdict for the defendant on 
this issue. 

The exceptions are overruled, and the judgment of the court below is affirmed. 

Carter, Bonham, Baker, and Fishburne, JJ., concur. 


PROTECTIVE MUT. BENEFIT ASS’N v. McCUISTION et al. No. 1640—6709. 
Commission of Appeals of Texas, Section B. March 31, 1937. 
103 Southwestern Reporter (2d) 138. 
1. NEGLIGENCE. 


Negligence of mutual benefit association in failing to deliver certificate of 
insurance before member’s death did not control in determining liability of asso- 
ciation, since real question would be whether there existed a contract of insurance 
on life of insured at time of his death. 

(For other cases, see Insurance, Dec. Dig. § 136[1].) 

2, COUNTERSIGNATURE. 

Stipulation in certificate of mutual benefit association that certificate must be 
countersigned in ink by person in whose name it is written, may be waived by 
association. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 


3. WAIVER. 


In beneficiary’s action on certificate of mutual benefit association, evidence with 
respect to oral statements of president or secretary of association through which 
it acted to effect that certificate was in force made when beneficiary called for 
certificate, held admissible to support theory that association waived requirement 
that certificate be countersigned by insured, where certificate was not mailed until 
about time of, but prior to death of insured, since such evidence did not constitute 
an attack on certificate as required pleadings of fraud, accident, or mistake. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

4. DAMAGES. 

Beneficiary on life certificate of mutual benefit association held entitled to main- 
tain action for sum representing $1 for total number of members of association in 
good standing at time of death of insured, as against contention that action was 
not in debt but in mandamus because no contribution had been made by the mem- 
bers, where it appeared that association had failed to make any assessment against 
members in good standing as it was bound to do if certificate was an enforceable 
obligation, 


(For other cases, see Insurance, Dec. Dig. § 608.) 
5. ASSESSMENT. 

Where it appeared that mutual benefit association had failed to make any 
assessment against members on death of member as it should have done if cer- 
tificate were an enforceable obligation, liability of association was not limited to 
amount realized from assessments from members, but amount representing total 
number of members in good standing at time of death of insured multiplied by $1 
would be recoverable. 

(For other cases, see Insurance, Dec. Dig. § 518.) 

Error to Court of Civil Appeals of Fourth Supreme Judicial District. 
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Suit by Mrs. Dollie McCuistion and others against the Protective Mutual 
Benefit Association. Judgment for assignee of Mrs. Dallie McCuistion was affirmed 
by the Court of Civil Appeals [66 S.W.(2d) 511], and the detendant brings error, 

Judgments of the Court of Civil Appeals and of the District Court affirmed. 

E. B. & Howell Ward of Corpus Christi, for plaintiff in error. 

Sidney P. Chandler, of Corpus Christi, for defendants in error. 

Martin, Commissioner. 

Suit was instituted by the beneficiary named in a policy of insurance, alleged 
to have been issued on the life of George Dee McCuistion, and which contained 
the following stipulations : 

“That the said member agrees to the stipulation herein that this Certificate 
shall only bind the Protective Mutual Benefit Association to pay to the order 
of Dollie C. McCuistion, wife, beneficiary, the sum of One Dollar contributed for 
the settlement of this claim from each member in good standing in this Series at 
the time of death of said member, said amount not to exceed One Thousand Five 
Hundred Dollars ($1,500) should the said member die in good standing in the 
Protective Mutual Benefit Association. * * * 

“This Certificate is not valid until countersigned in ink by the person in whose 
name it is written.” 

Judgment was finally entered in the name of the assignee of the above-named 
beneficiary against the said association for the sum of $742 and interest, the princi- 
pal sum named being the total of the number of members of said association in 
good standing at the time of the death of the insured, multiplied by $1.00. 

This judgment was affirmed by the San Antonio Court of Civil Appeals. See 
66 S.W.(2d) 511, 512 where the facts are sufficiently stated. 

0) The controlling question in the mind of that court is reflected by the fol- 
lowing quotation from its opinion: “This court does not sustain the judgment upon 
the ground of waiver of the stipulation in the certificate and application, and it 
therefore becomes unnecessary to pass upon the admission of the testimony in 
regard to such waiver. This decision is based upon the negligence of plaintiff in 
error in failing to deliver the certificate of membership before the death of the 
member.” 

We do not agree with such view. It is our opinion that delay or negligence in 
the delivery of a policy of insurance could not be made to control the real question 
before that court of whether or not there existed a contract of insurance on the 
life of the said McCuistion at the time of his death. It is believed by us that the 
law upon the particular question under discussion was correctly stated by Judge 
Hickman in the case of Brownwood Beney. Ass’n v. Maness (Tex.Civ.App.) 30 
S.W.(2d) 1114. 

The contention of the association is that since the policy or certificate in ques- 
tion was to be countersigned in ink by the insured, as an evidence of his accept- 
ance of same, and the testimony conclusively showing that he died before its 
manual delivery and without his complying with such stipulation, there never 
came into existence any enforceable contract of insurance upon his life. If the 
facts embodied in this statement constituted the substance of the entire record 
before us, we would quickly agree with the correctness of such view. 


There was submitted to the jury, among many others, the following two 
issues : 

“Do you find from a preponderance of the evidence that the defendant, Pro- 
tective Mutual Benefit Association, by its actions, words and conduct, if any, waived 
the provision in the insurance policy pertaining to same being countersigned in ink 
by the person in whose name it is written. Answer ‘yes’ or ‘no,’ 


“Do you find from a preponderance of the evidence that the defendant, Pro- 
tective Mutual Benefit Association, did, by and through its duly authorized agent, 
before the death of George Dee McCuistion, assure his wife, Dollie C. McCuistion, 
- the insurance on the life of George Dee McCuistion was in full force and 
effect?” 


Both these were answered in the affirmative. These issues were based upon 
leadings and evidence, the sufficiency of which are not here in any way questioned. 
e therefore do not turn aside to consume space in detailing either. 


[2] That the quoted stipulation may be waived has been pointedly, and_we 
think correctly, decided. Stewart v. Hemphill (Tex.Civ.App.) 245 S.W. 123; Fort 
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Worth Mut. Benev. Ass’n of Texas v. Miller (Tex.Civ.App.) 280 S.W. 338, 24 
Tex.Jur. p. 685. 

[3] The association acted through its executive officers, the president and 
secretary of same. Their authority is not here questioned. Objection was made 
to proof of oral statements made by one of these to the effect that the policy was 
in force. It appears that the wife of the insured called several times for the policy, 
prior to the death of insured, and was informed in substance that the policy had 
been issued, and was in force, and for her to not be uneasy. The policy was not 
mailed until about the time of, but prior to the death of insured. This did not 
constitute such an attack upon the policy, as required pleadings of fraud, accident, 
or mistake. The testimony was intended to support in part the theory of waiver 
already discussed and was admissible for such purpose. 

[4, 5] Finally it is argued that “her cause of.action is not for debt, because 
under the undisputed testimony no contribution has been made for McCuistion by 
the members. The proper action, to our mind, would have been mandamus, as has 
been resorted to in some instances.” 

It is further contended that at all events liability in this case extends no 
further than the amount realized from assessments from members. It appears 
that at the time of the death of the insured there were 742 members in good 
standing and that the association has failed or refused to make any assessment 
against these as it was in duty bound to do, if the present policy was an enforce- 
able obligation. The above contentions are sufficiently answered in the recent case 
of Mutual Protective Ass’n of Texas v. Woods, 94 S.W.(2d) 1149, by Section B 
of the Commission of Appeals. Upon this authority we overrule the above con- 
tentions. In so doing, this court does not impliedly overrule these as correct state- 
ments of the law in a proper case. Such questions are present here in such way 
as to call only for an announcement by us of their approval as correct propositions 
of law in all cases of this character regardless of the state of the pleadings and 
evidence. 

Nor is the proper method or manner of collecting the present judgment before 
us for decision. 

We have omitted any mention of questions necessarily controlled by those 
herein discussed. 

A proper disposition was made of this case by the San Antonio court but a 
wrong reason given for same, as indicated above. 

Judgment of the trial court and Court of Civil Appeals affirmed. 

Opinion adopted by the Supreme Court. 


WESTERN UNION LIFE CO. OF HOUSTON et al. v. ENSMINGER. No. 1604. 


Court of Civil Appeals of Texas. Eastland. Feb. 19, 1937. 
103 Southwestern Reporter (2d) 162. 
1. RELEASE. 


In suit to set aside release of liability on mutual life certificate and to recover 
thereon, evidence failing to show that misrepresentations which induced execution 
of release were untrue or were made by agent of transferee of membership of 
original insurer held insufficient, as to transferee, to avoid such release for fraud. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

2. FRAUD. 

In suit against transferee of membership of original insurer to set aside release 
of liability on mutual life certificates and to recover thereon, where there was no 
evidence that transferee received money for payment of claim and transferee’s 
general assumption of original insurer’s obligations excluded claim, transferee 
held not liable, whether or not release was avoided for fraud and lack of con- 
sideration. 

(For other cases, see Insurance, Dec. Dig. § 67.) 


3. CONSIDERATION. 


There there was no dispute as to amount due on mutual life certificate, if any 
liability existed, and was not conclusive as to whether there was want of consider- 
ation for execution of release for less amount. 


(For other cases, see Insurance, Dec. Dig. § 603.) 
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4 CONSIDERATION. 

Under mutual life certificate payable in an amount determined at insured’s 
death by number of members of same group as insured and number in good stand- 
ing, and providing for proration if there were more than three deaths in same 
mcnth, claim on certificate was “unliquidated,” and release for amount less than 
a’ ount due as agreed upon if any liability existed was supported by consideration, 

(For other cases, see Insurance, Dec. Dig. § 603.) 

Funderburk, J., dissenting in part. 

Error from District Court, Taylor County; M. S. Long, Judge. 

Suit by W. H. Ensminger against the Texas Central Life Association and 
others. To review a judgment for plaintiff against defendants Western Union Life 
Conpany of Houston and the Bankers Life & Loan Association of Dallas, only, 
e defendants bring error. : 

Reversed and rendered as to defendant the Bankers Life & Loan Association 
ef Oallas; affirmed in all other respects. 

Sullivan & Wilson, of Dallas, and Childers & Shaw, of Abilene, for plaintiffs 
in error. 

Smith & Eplen, of Abilene, for defendant in error. 


BANKERS LIFE & LOAN ASS'’N v. JAYROE. No. 13513. 
Court of Civil Appeals of Texas. Fort Worth. Feb. 26, 1937. 
103 Southwestern Reporter (2d) 388. 
3. ATTORNEY'S FEES. 

In action on life policy, entry of judgment against insurer for attorneys’ fees 
and penalty held not error where insurer failed to prove that it was state-wide 
mutual assessment insurance association. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

4. ESTOPPEL. 

Insurer which accepted monthly premiums provided for in life policy up to 
death of insured held estopped to assert nonliability under policy because insured 
failed to sign policy as required thereby. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

5. LIMITATION OF LIABILITY. 

Life insurer held not entitled to limit liability to one-fourth of face of policy 
because of provision in by-laws limiting recovery to such sum if insured died 
within one year of issuance where such provision was not included in policy or 
annexed thereto. 

(For other cases, see Insurance, Dec. Dig. § 152[1].) 


Error from Hood County Court; George Tarrant, Judge. 

Action by J. R. Jayroe against the Bankers Life & Loan Association. Judg- 
ment for plaintiff, and defendant brings error. 

Affirmed. 

Sullivan & Wilson, of Dallas, for plaintiff in error. 

Estes & Estes, of Granbury, for defendant in error. 

Brown, Justice. 

Appellant, Bankers Life & Loan Association, on April 10, 1934, issued an 
insurance policy, designated on its face as a “full life policy,” for the sum of $500, 
to Mrs. Ada M. Jayroe, the insured, and named J. R. Jayroe, her husband, as 
beneficiary. The face of the policy shows that the monthly premium charged was 
$2.12. 

The insured died within less than twelve months after the policy was issued 
and delivered, and all premiums had been promptly paid. On the back of the 
contract there are some thirteen paragraphs designated “General Provisions.” In 
the eleventh paragraph it is stipulated, in substance, that the insured, by accepting 
the policy, which must be signed in person, agrees to all the terms and conditions 
stated therein and in the application therefor and in the constitution and by-laws 
then in force or as thereafter may be amended, “a copy of which may be had 
upon request”; and also agrees to pay the association within fifteen days from 
the date payments are due all amounts levied on the policy for the purpose of 
meeting all emergencies. 
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The beneficiary, husband of the insured, after her death, made due proof 
thereof and demand for payment of the amount stipulated in the policy, to wit, 
$500, and payment having been refused, brought suit in the county court of Hood 
county for the amount of the face of the policy, for attorneys’ fees and the 
statutory penalty and interest. 

The defendant below, appellant here, sought to avoid liability under the policy 
by pleading that it was not liable because the insured never acually signed the 
policy and thereby signified her acceptanc of the contract, and in the alternative, 
pleaded that the constitution and by-laws of the association contained a provision 
that in the event the insured died within twelve months after the policy was 
issued, it would only be liable for one-fourth of the face value of the policy. 
It further pleaded that it was a state-wide mutual assessment insurance association 
and that therefore it was not liable for the statutory penalty and the attorneys’ 
fees by reason of the default in the payment of its obligation. It sought to pay 
the beneficiary the sum of $125, being one-fourth of the face of the policy, and 
this tender was refused. 

The cause was tried to the court and the court rendered judgment against the 
insurance association for the full face of the policy, for interest, for attorneys’ 
fces, and for the statutory penalty. 

The appellee requested findings of fact and conclusions of law at the hands of 
the trial court. Same were prepared and duly filed, and no exceptions or objec- 
tions were made to such findings of fact by the appellant, but the appellant, at 
the time of the rendition of the judgment, excepted to the judgment and gave 
notice of appeal. 

The case was brought up upon a writ of error, but for convenience we will 
refer to the parties as appellant and appellee. 

[1] We understand that an appeal miay be properly taken simply by excepting 
to the judgment of the trial court in a case tried to the court alone, and that it is 
not necessary to file or make written exceptions or objections to the findings of fact 
made by the trial court, but that these may be attacked in the appellate 
court “by appropriate assignments of error.” We have examined a number of 
authorities and do not find anything indicating what would be an “appropriate 
assignment of error” under such circumstances. Having no specific light thereon, 
we will discuss the three assignments of error found in appellant’s brief, on which 
it bases its appeal. 

[2, 3] The first assignment of error is to the effect that the court erred in 
entering judgment against the appellant for attorneys’ fees and penalty after 
appellant had shown that it was a state-wide mutual assessment insurance com- 
pany. Giving the most liberal interpretation that we can to this assignment of 
error, we will construe it as meaning that the judgment of the court is not supported 
by the evidence in so far as the recovery for attorneys’ fees and penalty is 
concerned, because the evidence shows that the appellant is a state-wide mutual 
assessment insurance association and is not liable for attorneys’ fees and penalty. 
_ Appellant alleged that it was a state-wide mutual assessment insurance asso- 
ciation and not liable for attorneys’ fees and penalty and appellee specifically 
denied these allegations. 

Under appellant’s statement, which it purports to bring forward to show us 
that it has proven beyond cavil that it is a state-wide mutual assessment insurance 
association, it simply says: 

“The original policy is attached to the statement of facts as a part thereof, 
also page 5 of the statement of facts (S. F. 17) Article No. 20 of the Constitution.” 

“W. A. Kincannon testified : 

“Q. What is that in your hand? 


. “A. By-laws of the Bankers Life & Loan Association. A certificate of the 
Insurance Commission (S. F. 17). The court rendered judgment for the attorneys’ 
fees, and penalty alleged by the plaintiff. (Tr. 54-55.)” 

We do not believe that this is such a statement as is required to show the 
record before us, but after examining those portions of the record referred to, 
the substance of which is not even attempted to be given by the appellant, we do 
not believe that the evidence adduced before the trial court shows without cavil 
that appellant is a state-wide mutual assessment insurance association, and we 
decline to overthrow the finding made by the trial court thereon. 
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Appellant having failed to prove, in our opinion, that it is a state-wide mutual 
assessment insurance association, the first assignment of error should be over- 
— anes Health & Accident Association v. Wilkes (Tex.Civ.App.) 209 

[4] The second assignment of error is, in substance, that the trial court 
erred in rendering judgment for the plaintiff in any amount because it was 
conclusively shown that the insured had failed to sign the certificate of insurance, 
and that this was a condition precedent to the right of recovery. A simple answer 
to such assignment of error is that the insurer accepted the monthly premiums 
provided for in the policy for each and every month up and until the death of 
the insured, and it cannot be heard at this time to say that it is not liable under 
the policy of insurance solely because the insured neglected to sign the same. Such 
estoppel was specifically pleaded by the appellee. The principle laid down in 
Southern Underwriters v. Jones (Tex.Civ.App.) 13 S.W.(2d) 435, is applicable 
here. Regardless of the existence of any authority supporting the issue of estoppel 
here discussed, we desire to say that the mere signing of the policy by the insured 
is not a matter of so much moment as that the failure to do so could possibly 
affect the validity of the contract, in the face of the facts that the insured retained 
the policy and paid every monthly premium thereon for almost a year after it was 
issued, and such conduct shows a full acceptance upon her part of the contract, 
and if the mere signing of the same was considered as important to the insurer 
as it now appears from its contention to be, it seems to us that it ought to have 
refused to accept the monthly premiums provided for therein unless and until 
the insured signed the same. We find no merit in this assignment of error. 

[5] The third assignment of error is to the effect that the trial court erred 
in rendering judgment against appellant for more than $125 because article 20 of 
the constitution and by-laws provides that if a member should die within one year 
after the issuance of the policy, the only amount to which the beneficiary would 
be entitled would be one-fourth of the amount stipulated in the policy. It will 
be noted that the face of the policy is for $500, and that nowhere within the policy, 
or annexed thereto, is there any stipulation providing for the payment of a less 
sum should the insured die within twelve months after its issuance. Here the 
insurer desires to limit its liability to one-fourth of the face of the policy, on 
the theory that there is a provision in the by-laws limiting recovery to such sum. 

In International Travelers’ Association v. Francis, 119 Tex. 1, 23 S.W.(2d) 
282, Mr. Justice Cureton, of the Supreme Court, said: 

“There is no clause in the policy which would prevent a recovery for an acci- 
dental death resulting by or from a surgical operation or from an infection. The 
by-laws of the association, however, at the time the policy was issued, and at all 
times subsequent thereto, contained exceptions and provisions which, if given 
effect, would prevent recovery. The face of the policy contained language which 
was intended to make the exceptions contained in the by-laws a part of the contract. 

“The first question for determination is whether or not the exceptions contained 
in the by-laws, but not specified in the policy. may be invoked to defeat recovery. 
We are of the opinion that the exceptions in the by-laws, in so far as they limit 
the contingency insured against, cannot be given effect, and are not to be regarded 
as a part of the contract. This is so hecause of the statute. Revised Statutes 
1925. art. 4797, which was in effect when the policy sued upon was issued.” 

All assignments of error are overruled, and the judgment of the trial court 
is affirmed. 


HASSELL v. GREAT SOUTHERN LIFE INS. CO. No. 10322. 


Court of Civil Appeals of Texas. Galveston. Feb. 25, 1937. 
Rehearing Denied March 18, 1937. 
103 Southwestern Reporter (2d) 442. 
PREMIUM NOTE. 


Notes given on account of premiums on life policy after insurance had been in 
force 2% years providing that all insurance should cease if notes were not paid at 
maturity, except as otherwise provided for in policy, he/d to have been given to 
extend due date of premium and not as payment thereof, and hence were ineffective 
to continue policy in force until date of death prior to payment of notes under 
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automatic premium payment provision of policy, which was available under terms 
of policy only after policy had been in force for three years. 


(For other cases, see Insurance, Dec. Dig. § 349[3].) 


Appeal from District Court, Harris County; Ewing Boyd, Judge. 

Action by Nancy Jane Hassell against Great Southern Life Insurance Company. 
Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Chas. B. Spiner and Reginald Bracewell, both of Houston, for appellant. 

Vinson, Elkins, Weems & Francis and Fred R. Switzer, all of Houston, for 
appellee. 

Graves, Justice. 

The appellant sued the appellee in the court below as the designated beneficiary 
under a $1,000 life insurance policy issued by it on April 27 of 1929 upon the life 
of her husband, who died February 7 of 1934; during his lifetime the husband had 
paid in cash 2% years’ premiums, which kept the policy in force until October 27 
of 1931; thereafter, and prior to his death as stated, being unable to pay any more 
premiums in cash, he issued and delivered “on account of” the premiums there- 
after accruing, his two certain promissory notes, which are fully described in the 
trial court’s findings, hereto appended; 

The only question in the trial court, as well as the only one that is now here, 
was whether or not the execution and delivery of these two notes, in the circum- 
stances, had the legal effect of keeping the insurance in force until the assured’s 
death in February of 1934; the award below went against the appellant, which she 
complains of in this appeal, upon findings of fact and conclusions of Inw stated 
by the trial court in support of its judgment, the material ones of which are these: 
_ “III. Under the terms of said policy said premiums were required to be paid 
inadvance. The annual premium was the sum of $47.56. If the premium was paid 
semi--nnually, the semi-annual premium was $24.74. The insured paid in cash all 


premiums due on said policy up to and including the semi-annual premium due and 
payable April 27, 1931. No further premiums were paid upon said policy. 


“TV, On or about November 23, 1931, the insured executed and delivered to 
the insured his certain note as follows: 


“$47.56 Policy No. 212234 11-23-1931. 


“‘On or before the 1 day of Oct. 1932, without grace, I promise to pay to the 
order of Great Southern Life Insurance Company, at its office in Houston, Texas, 
the sum of Forty Seven and. 56-100 Dollars with interest thereon until paid at the 
rate of six per cent per annum. 

“This note is given on account of the premium due Oct. 27, 1931, on said 
Company’s above numbered policy insuring my life, and if it shall not be paid in 
full at its maturity, all insurance under said policy shall cease and determine ipso 
facto and immediately, except as otherwise provided in the policy. In such event, 
this note shall cease to be binding, except for the pro rata amount of the premium 
unpaid and earned at the date of default, together with interest thereon; but for 
that amount and interest it shall remain a valid obligation.’ 

“That said note was given on account of annual premium due and payable on 
said policy in advance on the 27th day of October, 1931. 

“V. That on or about September 30, 1932, there was paid on account of said 
note sufficient to pay the interest as provided in the said note to October 1, 1932, 
and the sum of $3.40, which was applied to the principal of said note, making the 
total due and unpaid on said note as of October 1, 1932, $44.16, and on or about 
omaner 30, 1932, the balance of said note of $44.16 was extended to mature April 
27, 1933. ‘ 

“VI. On or about September 30, 1932, the insured executed his note dated 
September 27, 1932, for the sum of $47.56, in words and figures substantially as 
follows, towit : 


“$47.56 Policy No. 212234 9/27/32 


““On or before the 27 day of April, 1933, without grace, I promise to pay te 
the order of Great Southern Life Insurance Company, at its office in Houston, 
Texas, the sum of Forty-seven and 56/100 Dollars with interest thereon until paid 
at the rate of six per cent per annum. 

“*This note is given on account of the premium due 10-27-32, on said Com- 
pany’s above numbered policy insuring my life. and if it shall not be paid in full 
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at its maturity, all insurance under said policy shall cease and determine ipso facio 
and immediately, except as otherwise provided in the policy. In such event, this 
note shall cease to be binding except for the pro-rata amount of the premium unpaid 
and earned at the date of default, together with interest thereon; but for the 
amount and interest it shall remain a valid obligation.’ 

“The said note was given on account of annual premium due and payable on 
said policy in advance on the 27th day of October 1922. 

“VII. That on or about the 2nd day of May, 1933, the insurer wrote the insured 
a letter, stating therein it had extended szid notes to mature May 12, 1932, without 
grace. 

“VIII. That neither the insured, nor anyone for him, ever paid any sum on 
¢ither of the two above described notes, except the interest and $3.40 on principal, 
as found in paragraph five above. 

“IX. Neither of said notes were accepted by the insurance company in pay- 
ment or discharge of the premium on account of which they were given, but the 
insured gave said notes and insurance company accepted the same as merely a 
means of extending the due date of the premium on account of which each note 
was given, such premium to become due znd payable as extended, as provided in 
said notes. * * * 

“XI. That said policy contained a provision: 

““If any premium or any note or other obligation given therefor shall not be 
paid when due, this policy shall thercupon cease, except as herein provided.’ 

“That the term ‘cxcept as herein provided’ refers to the grace period and the 
non-forfeiture provision of said policy. 

“Conclusions of Law. 

“I conclude as a matter of law that the plaintiff is entitled to recover nothing 
herein for the following reasons: 

“I. Since the plaintiff had paid only 2% years premium in cash on said policy 
at the date of default in payment of premium due October 27, 1931, the said policy 
had no paid-up insurance value, and had no loan or cash-surrender value, and 
therefore the automatic premium-loan provision was not available to the insured. 

“II. The above described notes represent the premium upon which they were 
given, but did not constitute payment of premium. The provisions in the policy 
and said notes, providing in effect that failure to pay such note or notes when due 
shall terminate all insurance under said policy, are valid enforceable provisions 
and, therefore, under the terms of the policy and the notes the insurance on the 
insured’s life terminated before his death.” . 

There should be added to the quoted fact-finding VII, the undisputed fact that 
the assured answered that letter of the insurer, calling to his attention that both 
the notes so extended to May 12 of 1923 were unpaid, with this writing on the 
reverse side thereof: 

“Dear Sirs: 

“Received your letter but sorry to say that I cannot pay interest on note or 
payment either as I havnt got it and cant get it. I some times wonder where my 
next meal is coming from and I do well as times are now with out having to pay 
insurance so I will just haft to drop it as I simply cant carry it any longer. I 
appreciate your effort to help but I just cant do any thing just now. 


“Yours very truly, 
“J. E. Hassell, Alief, Texas.” 

Through extended briefs and arguments on the appeal, the parties mutually 
reduce the controlling question—as stated supra—to the ultimate one of whether 
the two notes were intended to and did constitute payment of the premiums due, 
or were merely extensions of the maturity dates of the premiums, which the trial 
court detern.ined in the appellee’s favor under its quoted finding number IX; it 
relies upon that determination as being fully supported by the evidence and as 
compelling the appended conclusions of law, while the appellant as earnestly assails 
it, contending that the face of the notes themselves—together with the testimony 
of the only witness on the point, appellee’s officer Kiker—conclusively settles the 
matter the other way. 

This court thinks the trial court was correct, and affirms the judgment; it 
seems a far-flung construction to give the notes the transcendental effect appellant 
contends for, when both they—on the face thereof, after simply reciting they were 
given “on account of,” not in lieu of, the premiums, bluntly declare all insurance 
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shall cease, by that fact alone and immediately, if they are not paid in full at 
maturity—and the policy itself, to which they were subsidiary, reiterates that con- 
sequence by saying: “If any premium or any note or other obligation given therefor 
shall not be paid when due, this policy shall thereupon cease, except as herein pro- 
vided”; especially when, further, the unfortunate insured man also, replying to 
the company’s reminder that these two notes were unpaid—presumably about the 
time they became due—in his quoted letter showed, with all-too-pitiful plainness, 
his own understanding that they had been given as extensions of the premium-due 
dates and not as actual payments of the premiums; whatever refinements of lan- 
guage and interpretation by way of aftermath are now indulged in, the hard fact 
the maker of these papers then know so well—that they had not been intended to 
take the place of payments he was wholly unable to make—and so frankly stated, 
stands out still both from the reasonable implications of the writings and the con- 
struction the parties thereto put upon them in acting thereunder; this two-sided 
interpretation of why the notes were given and what niche in the contractual struc- 
ture they really filled is thus completed on the appellee’s side by these excerpts 
from the testimony of its Mr. Kiker, upon whom the appellant also relies for what 
she urges is in part support of her contrary position: 

“QO. Then, summing up the transaction relating to both of these notes, you 
would say that the first note was given two and one-half years after the policy was 
in effect, to mature a year thereafter, approximately, and was then extended for 
so:.e six months later, to April 27, 1933? A. That’s right. 

“Q. And the second note was given three and one-half years after the existence 
of the policv and making it mature six months later, and on the same day, April 
27, 1933? A. Right. 

“Q. That made both notes on the record extensions maturing April 27, 1933— 
is that correct?) A. That’s right. 

“Q. Now, this last extension that you said the company gave, was that appli- 
cable to both notes or just one? A. It was applicable to both notes. 

“Q. That was to what date? A. May 12, 1933. 

“Q. And the assured died you know in February, 1934. A. Yes, sir.” 

Wherefore, the court’s challenged finding No. IX was not without sufficient 
support in the evidence. 3 Tex.Jur. § 771, p. 1102. 

Appellant, however, through her able counsel, notwithstanding these stated 
implications and mutual constructions by the immediate parties themselves the other 
wy, still insists the notes constituted payment of the premiums due October 27 of 
1931 and October 27 of 192, respectively, the same as if they had been paid in 
cash, because of the provisos in both the notes and the policy to the effect that the 
insurance—on failure to pay the notes in full when due—would so ipso facto and 
immediately cease, “except a: otherwise previded in the policy,” which brought into 
operation for the benefit of the insured the “automatic premium-payment clause” 
of the policy, whereby the insurance company was obligated to itself pay the pre- 
miums due upon default of cash payment thereof on April 27 of 1933, out of the 
cash-value, or loan and surrender-value, then existing upon the policy involved; 
that is, the contract did not contemplate such ipso facto and immediate termin- 
ation of the insurance in cisregard of the nonforfeiture provision of the policy, 
inclusive of the automatic premium-payment, and loan of cash-surrender clause 
and schedules, detailed in the automatic premium-payment provision. 

The vice in this plea in avoidance is, as the learned trial court held, that these 
Provisional exceptions to the immediate visitation of a forfeiture for nonpayment 
were, by the express terms of the policy on the face thereof, only operative after 
payment for three full years of premiums had been made in cash. 

Since, as just held, the notes cannot properly be considered as payment of the 
premiums they were given “on account of,” the same as if they had been retired 
in cash, the contingency making the automatic-loan provision of the policy available 
to the insured had not occurred, hence this policy had no loan value whatever at 
the time these notes went into default, no three annual premiums having then been 
paid, 

These authorities are thought to amply sustain the trial court’s judgment, as 
well as the conclusions herein stated: Great Southern Life Ins. Co. v. Majors, 82 
S.W.(2d) 760: Texas Life Ins. Co. v. Cork, 126 Tex. 627, 89 S.W.(2d) 779; 
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Underwood v. Security Life & Annuity Co., 108 Tex. 381, 194 S.W. 585; South- 
western Life Ins. Co. v. Powers (Tex.Civ.App.) 100 S.W.(2d) 201. 
Without further discussion, an affirmance will be entered. 
Affirmed. 
SOVEREIGN CAMP, W. O. W. v. SUNDAY. No. 10316. 
Court of Civil Appeals of Texas. Galveston, Feb. 11, 1937. 
Rehearing Denied March 11, 1937. 
- 103 Southwestern Reporter (2d) 484. 
1. SUSPENSION. 

Where constitutional provisions of fraternal benefit association and by-laws, 
which were incorporated in fraternal benefit «ertificate by refcrence, provided that 
if monthly installment was not paid by end of month, member was ipso facto 
suspended, payment of member’s dues for month of November on December 26 
came too late to prevent forfeiture of certificate, and beneficiary had no right to 
recover on certificate, unless forfeiture was waived or association was estopped 
from claiming forfeiture (Rev.St.1925, art. 4846). 

(For other cases, see Insurance, Dec. Dig. § 750.) 


2. WAIVER. 

Where, under insurance policy, forfeiture has been worked and* insurer has 
knowledge of existence of facts which constitute forfeiture of policy, any unequivo- 
cal act done after forfeiture has become absolute, which recognizes continued 
existence of policy or which is wholly inconsistent with forfeiture, will. constitute 
a waiver thereof. 

(For other cases, see Insurance, Dec. Dig. § 288[3].) 

3. AGENCY. 

That local secretary of mutual benefit fraternal association accepted late 
payments of assessments from all members of local lodge, and from one member 
with knowledge of such member’s illness, held not to have made secretary the 
“alter ego” of the association in its dealings with the member so as to preclude 
association from claiming forfeiture of certificate because payments were made 
too late, where provisions contained in constitution and by-laws, which were made 
part of certificate by reference, stipulated that receipt of past-due assessments 
would not waive forfeiure without actual notice to association. 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 


4. AGENCY. 

Representatives of mutual benefit fraternal association who appeared in 
court in suit against association by beneficiary were the “alter ego” of the asso- 
ciation, so that failure to tender back to beneficiary past-due payments after 
learning that local secretary had collected insured’s past-due assessments for 
twenty months before insured’s death, knowing that he was not in good health, 
waived forfeiture for late payments. 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 

Appeal from District Court, De Witt County; Hon. J. P. Pool, Judge. 

Suit by Mrs. Beatrice Sunday against the Sovereign Camp, W. O. W. From 
a judgment in favor of the plaintiff, the defendant appeals. 

Affirmed. 

Henry, Bickett & Bickett, of San Antonio, for appellant. 

John M. Green, of Cuero, and Durell Miller, of Yoakum, for appellee. 

Copy, Justice. 

This is a suit on a fraternal benefit certificate for $1,000, issued by appellant, 
a self-governing, nonprofit making, mutual benefit fraternal association, to the 
insured L. C. Sunday, who died December 26, 1933. Appellee is insured’s bene- 
ficiary and widow. The case was tried without a jury, and neither findings of 
fact nor conclusions of law have been filed. , 

The defense urged by appellant here, as in the trial court, is that at the time 
of his death Sunday had been suspended and his certificate forfeited by operation 
of its ipso facto forfeiture provisions. These ipso facto forfeiture provisions are 
contained in the constitution, laws, and by-laws of appellant association, and incor- 
porated in the certificate by reference. Specifically they are sections 63, 64, 65, 
66(a), 66(b), 82 (a, b), and are set out in the opinion of the court in the case of 
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Sovereign Camp, W. O. W. v. Moraida (Tex.Civ.App.) 85 S.W.(2d) 364, now 
pending in our Supreme Court on writ of error. In substance, they provide that 
a member must pay a monthly installment assessment on his beneficiary certificate 
each month, and unless such payment is made before the expiration of the last 
day of the month for which it is due, the member is ipso facto suspended and 
his certificate ipso facto forfeited; however, if in good health, a member thus 
suspended may within three months be reinstated by paying all due and past-due 
assessments; such reinstatement payment is also a warranty that the suspended 
member is at the time of making it in good health, and will remain so for thirty 
days thereafter; and such reinstatement payment shall also evidence such person’s 
agreement that the same shall be received and retained by the association without 
such receipt and retention constituting a waiver of any of such forfeiture provi- 
sions of the association’s laws until such time as its secretary shall have received 
actual, not constructive or imputed, knowledge that the maker of such payment 
was not in fact in good health when he attempted to reinstate himself and his 
certificate, and in addition to not constituting a waiver, the receipt and retention 
of the reinstatement payment shall not work an estoppel. Every officer, employee, 
or agent of the Sovereign Camp and local camps are expressly incapacitated to 
waive any condition on which a certificate is issued, or to change, vary, or waive 
any of the provisions of the constitution or laws, and each local camp is expressly 
incapacitated from establishing any practice that will have the effect of changing, 
modifying, or waiving any of the association’s laws or requirements. Each certifi- 
cate is issued only on the condition stated in and subject to the constitution and 
laws then in force or thereafter enacted, and it is expressly provided that no 
knowledge or act of any officer or employee of the association shall constitute 
a waiver of the provisions of its laws or an estoppel against the association. 

About two hours before Sunday died on December 26, 1933, his daughter paid 
to the clerk of the local camp at Yoakum, to which insured belonged, the assess- 
ments due for the current month of December, and overdue for the preceding 
month of November. 

Appellee does not contend deceased was then, and could not contend he for 
thirty days thereafter remained, in good health. On the contrary, she insists that 
he had heen in bad health, and within the knowledge of the clerk of the local 
camp, for a long time prior to his death. She further insists that not only was 
the November assessment overdue when paid, but proved that of the last twenty 
of Sunday’s assessments (not counting the December, 1933, assessment), twelve 
of them were paid after the date when they fell due, as is shown in the following 
tabulation : 

Month Installment Due. When Installment Paid. 
April, 1932 April 26, 1932 
May, “ May 28, ” 
Tune, ye Tune 
July, Tuly 
August, “ Sept. 
Oct. 
Oct. 
Nov. 
Dec. 3 
Tan. 30, 
March 4, 
April 4, 
May 3, 
Tune 6, 
Aug. 10, 
Aug. 10, 
August, Sept. 6, 
Sept., Oct. 6. 
Oct., Nov. 2, 
Nov., Dec. 26, 


_ For the convenience of both the deceased insured and the financial secretary of 
his local camp, all of the above assessments, except the two paid by his daughter 
on the day he died, were collected at and through the Yoakum National Bank; 
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the secretary would call at the bank either during the month the dues were current 
or some later date, present a receipt for Sunday to the cashier of the bank and 
get the money. There is no evidence to show why, except for the month of 
November, 1933, the secretary did not collect the assessments earlier. During 
November, 1933, he did not call at the bank for payment of the asesssment due 
that month, but if he had, he would have would insufficient funds there to pay 
such assessment of $2.49. He did call December 1, and again on December 4, 
but insured had insufficient money on deposit to pay the November dues. On 
December 5, Sunday deposited $15 to take care of the November assessment, and 
sufficient funds remained there until his death to have paid his assessment had 
the clerk of the Yoakum Camp called for it. As further bearing on the practice 
of collecting the dues from the members of the Yoakum Camp, it was proved 
that a large number paid their monthly assessments at the drug store of Miss 
Shropshire, and never during the current month but always the financial secretary, 
hereinafter referred to as clerk, would call there and collect the assessments and 
leave the receipts, without ever inquiring what assessments, if any, had been paid 
while current, or during the following month. For instance, the following sums 
were collected from Miss Shropshire on the dates shown, all collections having 
been made after the month they were due: 


September 7, 1932, $325.12 
October a 311.16 
November 7, “ 299.17 
December 7, ‘ 281.76 
January 6, 19 281.46 
February L 282.11 
March ; 268.41 
April 257.28 
May 255.13 
June 273.15 
July . 250.50 
August 244.70 
September 7, 259.15 
October 264.00 
November 282.62 
December 8, 286.37 


There were 130 to 140 resident members of the Yoakum Camp, and for a long 
time all members had been permitted to pay their monthly assessments at any time 
before the financial secretary sent off his monthly report, which had to reach 
Omaha, Neb., by the 15th of the month, and all members were uniformly treated 
as in good standing who paid before the report was sent in. : 

Sunday knew that regardless of the state of his account at the bank, the finan- 
cial secretary did not usually call for his assessment until the following month, 
and he died believing the deposit made at the bank had protected his November 
dues. The secretary did not give Sunday notice of the bank’s refusal to pay, 
though it was his practice to call personally, usually the following month after it 
was due, and collect from those who did not pay at the bank or at Miss Shrop- 
shire’s drug store. 

[1] We find no proof that appellant knew, before the trial of this case, of 
the practice of the local secretary and members of the Yoakum Camp whereby 
payments due in one month, if made in the succeeding month before the report 
was sent off, were treated as having been duly made. And by the laws of the asso- 
ciation, made under the sanction of article 4846, R.S.1925, appellant cannot have 
imputed to it the knowledge of its local agent, the financial secretary of the local 
camp. We are constrained to hold, of the November dues, paid December 26, 
1933, that they were paid too late to prevent the ipso facto forfeiture of the 
policy; unless that forfeiture was waived, or appellant is estopped from claiming 
a forfeiture, the beneficiary has no right to recover on the certificate. Sovereign 
Camp, W. O. W. v. Cameron (Tex.Civ.App.) 41 S.W.(2d) 283. 

[2] The rule governing the waiver by the association of a forfeiture of 
a certificate is laid down in Bailey v. Sovereign Camp, W. O. W., 116 Tex. 160, 
286 S.W. 456, 457, 288 S.W. 115, 47 A.L.R. 876. There Bailey had failed to pay 
his assessment within the prescribed time, and ipso facto forfeited his insurance. 
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The clerk of the local camp at Fort Worth accepted his overdue assessment and 
marked him reinstated. Of this action in accepting his overdue assessment, the 
court argued : 

“* * * the defendant order did not have to accept same, and Bailey had no 
absolute right to make such payment after the expiration of the * * * period 
without also: furnishing a written statement and warranty of good health * * * 
as provided in * * * said by-laws. 

“This brings us to a well-settled rule in the law of insurance, which is as 
follows: When, under a policy of insurance, a forfeiture has been worked and 
the insurer has knowledge of the existence of facts which constitute the forfeiture 
of the certificate or policy, any unequivocal act done after the forfeiture has 
become absolute, which recognizes the continued existence of the certificate or 


policy, or which is wholly inconsistent with a forfeiture, will constitute a waiver 
thereof. * * * 


“Under the rule announced above, in order to bring about a waiver of the 
forfeiture, three conditions of facts, are necessary: First. The insurer must have 
knowledge of the facts constituting the forfeiture of the certificate. Second. 
The forfeiture must be complete and absolute. Third. There must be some 
unequivocal act on the part of the insurer which recognizes the continuance of 
the policy, or which is wholly inconsistent with the forfeiture.” 


[3] We agree with appellant that the facts of the present case prevent it being 
brought within the authority of the Bailey Case. For there, the delinquent 
member had no absolute right to make payment of a past-due assessment, and the 
financial secretary of the local camp had the right to refuse to accept such pay- 
ment. Also at that time the authority of the financial secretary of the local camp 
had not been so reduced that he was incapacitated by his act as mere secretary 
to do any act to waive the good health warranty, or by his knowledge to impute 
knowledge to the Sovereign Camp. Indeed, the difference between the constitution, 
laws, and by-laws as they existed at the time the Bailey Case was tried, and when 
the instant case arose, argues most strongly that the changes were made to get 
around the Bailey Case. We do not mean to say that circumstances might not 
arise where it might become necessary to hold a financial secretary of a local camp 
sustained the status to the association of an alter ego; so that, while his knowledge 
gained as the mere financial secretary could not be imputed to the Sovereign 
Camp, yet his knowledge gained as the association’s alter ego would be binding on 
it. Circumstances here do not seem to us to have made of the financial secretary 
of the Yoakum Camp the alter ego of the association in its dealings with Sunday. 
Supreme Lodge, K. of P., v. Withers, 177 U.S. 260, 20 S.Ct. 611, 44 L.Ed. 762; 
Modern Wodomen of America v. Harper (Tex.Com.App.) 94 S.W.(2d) 156. 

[4] If the case of Sovereign Camp, W. O. W. v. Moraida (Tex.Civ.App.) 
85 S.W.(2d) 364, laid down the correct rule of law, there could be no doubt but 
that the acceptance of delinquent dues by a local camp clerk, who then had knowl- 
edge of the fact that the insured was not in good health, constituted the making 
of a new contract between the parties and furnished grounds for a waiver by the 
association of the forfeiture provision so as to preclude it from asserting the 
defense of forfeiture, we could affirm the judgment of the trial court under the 
authority of that case. But our Supreme Court has granted a writ of error therein. 
The instant case is even stronger than the Moraida Case. The proof here shows 
that for twenty months before his death, Sunday was not in good health, yet on 
twelve different occasions during that time he made payment of his dues after an 
ipso facto forfeiture had taken place. We concede that the knowledge of the 
local clerk under the facts of this case, and under the laws of the association, 
as to these forfeitures, was not imputed to the association. But it is perfectly 
clear that for all purposes connected with the trial of this cause, appellant’s repre- 
sentatives present in court during the trial of this cause in the district court were 
the alter ego of the association. The association through its representatives at 
the trial of this case learned the truth about the practice followed by the local 
clerk at Yoakum, and then, with actual knowledge of the facts about the practice 
of the local clerk in this case, and of his collection of these past-due assessments 
when deceased was in bad health, and having this actual knowledge, by then retain- 
ing the sums so collected, with the single exception of the payment made on the 
Sunday account on December 26, 1933, and having failed to tender back to appellee 
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these past-due payments collected from Sunday while in bad health, after having 
received full knowledge of the facts on the trial, it then and there waived the 
forfeiture. It could not accept, adopt, and ratify all the acts, practices, and 
customs that brought into its hands the dues so collected, by retaining them after 
it had gained full knowledge of the facts whereby Sunday’s certificate had been 
ipso facto forfeited many months before December, 1933, and then single out the 
assessment received December 26, 1933, to tender back in order to claim the forfei- 
ture, when the other payments made to it under circumstances entitling it to 
claim a forfiture were, as stated, retained. We are not prepared to hold that, even 
had the association, upon gaining this knowledge at the trial, singled out Sunday 
and returned to him (or his beneficiary) all payments made by him after they had 
become delinquent, that by so doing it could put itself in position to claim there 
was no waiver by it of forfeiture as against him, nor any estoppel. Certainly after 
the association received full knowledge of all the facts at the trial, it cannot adopt 
and ratify the acts of the local clerk in collecting from Sunday delinquent pay- 
ments on twelve other occasions while Sunday was in bad health and retain them, 
and return the payment made December 26, 1933, and claim a forfeiture because 
of the last delinquent payment. In choosing to retain the overdue payments on 
the twelve other occasions, when the same duty rested on it to return them, as 
to return the payment made December 26, 1933, the association lost the merit it 
claims for having tendered to appellee the payment of December 26, 1933. As was 
stated by Judge Ryan, speaking for our Supreme Court in Modern Woodmen of 
Anmterica v. Harper, 94 S.W.(2d) 156, 159: 

“Tt will be noted that the offer to return assessment payment covered only 
that of February 10, 1931. 

“Tf the society’s contention that there was no waiver at any time, and that 
under the by-laws failure to make any payments on or before the last day of any 
particular calendar month automatically worked suspension of membership, be 
given full effect, then it would appear that the payment of August 21, 1930, cov- 
ering the assessments for July and August of that year, was ineffective, and the 
member having been automatically suspended on August 1, 1930, because of non- 
payment of the July assessment before the last day of that month, remained 
suspended, and that payment as well as those subsequently made should have been 
returned or tendered back.” 

There was ample evidence, as indicated above, to sustain the judgment of the 
trial court; and finding no merit in appellant’s assignments of error, we think the 
judgment should be affirmed, and it is so ordered. 

Affirmed. 


KENNEDY et ux. v. GUARANTEE MUT. LIFE CO. No. 13517. 
Court of Civil Appeals of Texas. Fort Worth. March 5, 1937. 
Rehearing Denied April 9, 1937. 
103 Southwestern Reporter (2d) 809. 
PAYMENT OF PREMIUM. 

Insurer he/d not liable on life policv which provided that failure to pay any 
installment of first annual premium should cause rolicy to immediately cease with- 
out value, where insured died more than three months after policy was delivered 
without payment of premium and no showing w7s made that insurer at time of 
delivering policy waived prepayment of first premium. 

(For o’her cases, see Insurance, Dec. Dig. § 137[1].) 


Error from District Court, Tarrant County; A. J. Power, Judge. 

Action by J. L. Kennedy and his wife against the Guarantee Mutual Life Com- 
pany. To review a judgment for defendant, plaintiffs bring error. 

Affirmed. 

W. E. Myres, of Fort Worth, and Scarborough & Ely and Edmund C. Yates, 
all of Abilene, for plaintiffs in error. 

Bryan, Stone, Wade & Agerton, of Fort Worth, for defendant in error. 

Brown, Justice. 

One Gerald Truman Kennedy, in December, 1934, made application for an 
insurance policy in the Guarantee Mutual Life Company, designated by us_as 
appellee, cnd made Oral Pearl Kennedy, his mother, the proposed beneficiary. The 
applicant's father, J. L. Kennedy, is one of the appellants herein. The agent who 
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took the application, namely, Guy O. Street, was under a written contract with said 
insurance company, known as a “manager’s contract,” and contains the following 
provisions: “The Company appoints Guy O. Street manager for the purpose of 
procuring, in person and through agents, applications for insurance in the Company, 
for the conservation of business and for collecting and forthwith forwarding the 
first year’s premium, according to the terms and conditions of this contract, and 
thereby assigns to the manager, exclusively, the following territory, towit:” 
naming 39 counties in the state of Texas, of which one is Tarrant county. 

The policy was actually executed by appellee company on January 4, 1935, and 
shortly thereafter was sent to the said Street for delivery to the insured. 

The testimony discloses that the said agent tendered the policy to Gerald Tru- 
man Kennedy but that Kennedy declined to accept the policy and refused to pay 
the premium, and that such policy was redelivered to the said agent, and was by 
the agent returned to the home office for cancellation, and was cancelled about 
February 13, 1935. 

Gerald Truman Kennedy died on or about March 8, 1935. Demand was made 
upon the appellee for payment of this policy, and payment being refused, J. L. 
Kennedy and his said wife brought suit in the district court of Tarrant county for 
recovery thereon. 

Recovery upon the policy was sought to be had upon the theory that the policy 
was actually accepted but was left with the said agent Street for safekeeping; 
that the policy was delivered to the said J. L. Kennedy who offered to pay the 
premium thereon to said agent, who refused to accept the premium and_ advised 
J. L. Kennedy that the policy was paid for, and that such policy was left in the 
hands of the said agent Street for safekeeping. 

The insurer denied the execution of the policy, alleged that same had never 
been paid for and had never been accepted, but was refused by the applicant for 
insurance and that same had been canceled. 

The case was tried to a jury and the following special issues in substance, were 
found: (1) That the agent Street did not tell J. L. Kennedy that he, Street, had 
paid the premium covering the policy; (2) that J. L. Kennedy did not offer to pay 
the said Street the premium; (3) that at the time J. L. Kennedy had a conver- 
sation with the said Street concerning the payment of the premium, Kennedy was 
not representing Gerald Truman Kennedy. Judgment was rendered for appellee. 

The cause was appealed by writ of error, but for convenience the parties will 
be designated as appellants and appellee. 

There are two assignments of error in the brief as follows: 

“The trial court erred in refusing and in not giving plaintiffs’ special requested 
issue number one as follows: 

“‘Gentlemen of the jury: Do you find from a preponderance of the evidence 
that Guy O. Street on or about the 8th of January, at the Sinclair Filling Station, 
left the policy in question with Gerald Truman Kennedy with the intention that it 
should then and there take effect without the payment of the premium?’ ” 

_ “The trial court erred in refusing and in not giving plaintiff's special requested 
issue number two, as follows: 

“To you find from a preponderance of the evidence that Gerald Truman Ken- 
nedy took the said policy of insurance from Guy O. Street, at the Sinclair Filling 
Station, on or about January 8, 1935, with the intention of keeping same?’” 

The evidence, seems very clear that within a few days after the agent Street 
had left the policy with Gerald Truman Kennedy, the appellant J. L. Kennedy, 
father of Gerald Truman Kennedy, called Street over the telephone and said that. 
the policy would be returned and that the following day Street called upon Gerald 
Truman Kennedy and endeavored to persuade him to accept and pay for the pol- 
icy, all of which the insured refused to do, and that J. L. Kennedy mailed the policy 
of insurance back to the said agent Street; that the policy was canceled, and that 
no premium was ever paid thereon. 

Assuming, however, that the agent Street delivered the policy to the insured 
on or about January 8, 1935, with the intention that the contract. should take effect 
without the premium being paid in advance, nevertheless, the evidence most favor- 
able to the appellants as to what occurred between the agent Street and the insured 
was that the insured was given until January 15th thereafter within which to pay 
the premium, which, under the contract, was to be paid in advance. The premium 
was not then nor at any time thereafter paid, and the insured died on March 8, 





498 The Insurance Law Journal, Vol. 89 {[Aug., 1937 


1935, without having paid the premium and without any premium being paid for 
him by anyone. 

The policy contains the following stipulation: “Failure to pay any installment 
of the first annual premium when due, or within thirty-one days thereafter, shall 
cause said policy to immediately cease and determine without value.” 

Appellants did not, by sufficient averments, allege that the appellee, at the time 
the policy was delivered to the insured, waived the prepayment of the premium, 
and even if the evidence had been sufficient to raise the issues of fact submitted 
in the two requested issues which form the basis of the two assignments of error 
before us, and if an affirmative finding by the jury had been made to such issues, 
they could not support a judgment for appellants, because they have no support in 
the pleadings. The assignments of error are overruled. Great Southern Life Ins. 
Co. v. Walters (Tex.Civ.App.) 40 S.W.(2d) 886; Southland Life Ins. Co. v. Hop- 
kins (Tex.Com.App.) 244 S.W. 989. 

The judgment of the trial court is affirmed. 


SESSIONS v. NATIONAL MUT. BEN. ASS’N OF TEXAS. No. 12122. 
Court of Civil Appeals of Texas. Dallas. March 6, 1937. 
Rehearing Denied April 3, 1937. 

103 Southwestern Reporter (2d) 815. 

SUICIDE. 

Under life policy exempting insurer from any liability if death resulted from 
suicide within three years, and requiring payment of only one-half of benefits if 
death resulted from any of specifically named diseases within year and only one- 
fourth of benefits if death resulted from any cause within three months from 
effective date of policy, insurer held liable only for one-fourth of amount of policy 
where insured died within three months from effective date of policy. 


(For other cases, see Insurance, Dec. Dig. § 515.) 


Appealed from District Court, Dallas County; Sarah T. Hughes, Judge. 

Action by Myrtle T. Sessions against the National Mutual Benefit Association 
of Texas. From a judgment, plaintiff appeals, 

Affirmed. 

Sullivan & Wilson, of Dallas, for appellant. 

Simmons & Arnold, of Houston, for appellee. 

Bono, Justice. a 

On December 19, 1934, the appellee, National Mutual Benefit Association, a 
mutual assessment insurance company, incorporated under the laws of Texas, issued 
to Whitely R. Sessions a life insurance policy in the sum of $3,000, payable to his 
wife, Myrtle T. Sessions, subject to the conditions and provisions set forth in said 
policy. One of the provisions of the policy, and the only one pertinent here is, 
as follows: 

Section 2: 4 . 

“If the Insured shall within three years from date this policy becomes effective, 
or within three years from the date of reinstatement after a lapse thereof, commit 
suicide, whether sane or insane, the Association shall be relieved of all liability 
hereunder and this policy shall be null and void, and the Association shall be liable 
only for the repayment of all sums paid by the insured. _ : 

“If the Insured shall within one year from the date this policy becomes effec- 
tive, or within one year from date of reinstatement after a lapse thereof, die as 4 
result of or caused, or complicated by any form of the following: Heart trouble, 
kidney trouble, tuberculosis, cancer, apoplexy, liver trouble, diabetes, pellagra, 
stomach trouble, arterio sclerosis or paralysis, then the Association shall be liable 
for the payment of only one-half of the amount provided for herein. 

“If the Insured shall, within three months from date this policy becomes effec- 
tive or within three months from the date of reinstatement, after a lapse thereof, 
die from any cause covered under this policy, then, and in that event, the Asso- 
ciation shall be liable only for one-fourth of any benefits herein provided for, sub- 
ject to all other conditions.” : a: 

On March 9, 1935, less than three months from the effective date of the policy, 
the insured died and, in due time, the appellant, Myrtle T. Sessions, the beneficiary 
named in the policy, made all necessary preliminary steps within the terms and 
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conditions of the policy to claim and demand payment of all benefits arising under 
the policy, and presented proof of death. 

The case was submitted to the trial court without a jury, on a single propo- 
sition, i. e., “Whether the beneficiary is entitled to the maximum benefits under said 
policy, to-wit, $3,000, or is only entitled to one-fourth of the maximum benefits, 
to-wit, $750.” The court determined that issue in favor of appellee, accordingly, 
entered judgment for appellant for the sum of $750. . Appellant appealed. 

The same question is here presented, as was presented to the court below, 
calling for an interpretation of the policy of insurance. The policy on its face 
provides for the payment of the sum of $3,000 on the death of the insured, sub- 
ject only to the conditions and provisions set forth in the policy. The provisions 
quoted above obviously exempt the association from the payment of. any benefits, 
if death results from suicide within three years from its effective date; one-half 
of the benefits, if death results from any of the specifically named diseases within 
twelve months; and one-fourth of the benefits, if death results from any cause 
covered under the policy: within three months. The specifically named causes of 
death, as listed in the quoted provision as well as all other causes of death, except 
suicide within three years, are covered under the policy from its effective date, 
thus, if death results from any cause, except suicide, within three months of the 
life of the policy, it is plainly provided, we think, that only one-fourth of the 
maximum benefits provided therein shall be payable to the beneficiary; and, if 
death results thereafter from any of the specifically named causes and within 
twelve months, one-half of the benefits shall be paid; and, if death results from 
suicide within three years, none of the benefits shall be paid. It is conceded that 
the insured did not die from any of the specially named diseases, but died from 
causes covered by the policy, not suicide, thus, under the language of the policy, 
the beneficiary was only entitled to one-fourth of the maximum amount of the 
benefits provided therein. The trial court correctly interpreted the policy and its 
terms and conditions not inhibited by law; therefore, the judgment of the lower 
court is affirmed. 

Affirmed. 


BORDER STATE LIFE INS. CO. v. MONK et al. No. 3487. 
Court of Civil Appeals of Texas. El Paso. March 18, 1937. 
Rehearing Denied April 8, 1937. 

103 Southwestern Reporter (2d) 825. 


1, CREDITOR. 

Creditor who furnished necessaries to marital community held not barred, for 
want of insurable interest, from maintaining action for himself and surviving hus- 
band on policy insuring life of wife, where contract of insurance was made with 
community, creditor was named beneficiary, creditor paid assessments on authority 
ofof husband, and husband agreed to form of action. 

(For other cases, see Insurance, Dec. Dig. § 116[5].) 
2.RIGHT OF ACTION. 


Person named by assured and insurer in policy as person to whom sum secured 
by policy shall be paid may maintain action on policy without reference to interest 
of such person in life of assured. 

(For other cases, see Insurance, Dec. Dig. § 114.) 

3. ASSESSMENT. : aes 

In action on life policy, allegation that assessments were paid in pursuance 
of practice countenanced by insurer in accepting assessments after they were due 
held to allege sufficiently reliance upon continuation of general course of insurer 
in such respect. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

4. ASSESSMENT. , ; 

Where insurer accepted several assessments on life policy after they were due 
notwithstanding that notices carried warning that assessments would be required 
to be paid when due, and beneficiary, who paid assessménts, relied on such custom, 
insurer, which refused to accept check mailed one day before assessment was due, 
at which time insured was ill, held liable. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 
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Appeal from District Court, Houston County; Ben F. Dent, Judge. 

Action by C. L. Monk in his own name and for the use and benefit of John 
Lovell, surviving husband of Irene C. Lovell, against the Border State Life Insur- 
ance Company. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Cofer & Cofer, of Austin, for appellant. 

Aldrich & Crook, of Crockett, for appellees. 

NEALON, Chief Justice. - 

Appellee C. L. Monk, hereinafter styled plaintiff, sued the appellant, Border 
State Life Insurance Company, hereinafter styled defendant, to recover the death 
indemnity provided for in a policy of insurance issued by defendant upon the life 
of Irene C. Lovell, who died April 12, 1935. Plaintiff alleged that i was the 
beneficiary named in said policy and that he had an insurable interest in decedent’s 
life because he had extended credit to her and her husband to the extent of $525 
for necessaries, consisting of money, groceries, and family supplies. The suit was 
brought in the name of plaintiff and for the use and benefit of John Lovell, surviv- 
ing husband of decedent. 

Defendant answered by general demurrer, special exceptions, general denial, 
and allegations that prior to insured’s death the policy had lapsed and been for- 
feited, and that though notified of the forfeiture, the insured had never sought 
reinstatement. Defendant also pleaded that plaintiff C. L. Monk was in no way 
related to Irene C. Lovell, and had never had an insurable interest in her life. 

Plaintiff Monk by supplemental petition rejoined that he regularly paid the 
assessments upon said policy and charged the same to decedent’s account; that 
this practice was regularly pursued and defendant accepted his checks; that it was 
the custom of defendant to accept such checks for premiums just before and soon 
after the assessments were due, and sometimes as long as two or three days 
after the assessments became due, and never did defendant refuse to accept such 
a tardy payment until it rejected a check dated March 4, 1935, to pay an assess- 
ment due March 5, 1935; that it did receive said check March 5, 1935, or in any 
event not later than March 6, 1935. 

Premiums were payable monthly, and it appeared from the evidence that a 
number of the payments had been made and accepted later than their due date, 
apparently without protest from defendant until March 4, 1935. Appellant’s 
notices carried a warning that if remittances were not received on their due 
dates, members would stand suspended. Plaintiff, who made all payments on the 
policy, testified that he relied on this manner of dealing with him in making the 
payments for Mrs. Lovell. Mrs. Lovell left surviving her five children and her 
husband, 

Two special interrogatories were propounded to the jury, each of which it 
answeredéaffirmatively. They were: 

“Do you find from a preponderance of the evidence that it had become a custom 
of the Border State Life Insurance Company to receive premiums on the policy 
in question after the premiums were due?” 

“Do you find from a preponderance of the evidence that the plaintiff, Claude 
ae on this custom when he sent a check to pay the premium due March 
5 ” 

Upon the answers so returned the court entered judgment against appellant 
and in favor of C. L. Monk for himself and Tohn Lovell for $1,000 and costs. 

Opinion, 

1. Appellant insists that the court erred in entering judgment in favor of 
appellee because, as appellant insists, while he was a creditor of the community 
estate, his claim was not a personal charge against the wife. Under the facts of 
this case it is immaterial as to whether she might have been charged personally. 
Mr. Monk’s demand was a valid claim against the community estate of decedent 
and husband. It was so recognized by the husband when he authorized Monk to 
pay the premiums as they fell due. The claim arose out of credits extended 
for groceries, medicines, shoes, farm supplies, and money advanced for premiums 
paid defendant on said policy. The account for necessaries covered the critical 
period that intervened between the summer of 1929 and the autumn of 1931, as 
well as advances thereafter made to carry the insurance policy herein involved as 
well as a policy on the life of. the husband. It seems that appellee did this with 
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preeal Sena, in each instance carrying the policy so long as the customer was 
in his debt. 

[1] When appellee brought suit, he did so for himself, as well as for the use 
and benefit of the surviving husband. He was not claiming adversely to the 
survivor, whose right it was to collect the community estate and apply it to the 
satisfaction of community debts, even to the exclusion of the heirs, whose rights 
would attach only to one-half of the excess remaining after the debts were paid. 
The manner in which the suit was brought was evidently agreeable to and in 
accord with the wishes of the husband, for he testified in behalf of plaintiff. The 
surviving husband is the one person to be consulted as to the disposition of the 
fund. The contract of insurance as made with the community. The cost of 
carrying it is a charge against the survivor. The beneficiary is recognizing his 
rights as he should. Moody v. Smoot, 78 Tex. 119, 14 S.W. 285; Carter et al. v. 
Conner, 60 Tex. 52; Stone v. Jackson, 109 Tex. 385, 210 S.W. 953. 

[2] Apt answer to appellant’s challenge of the right of appellee to recover may 
be found in the language used by Judge Stayton in Pacific Mutual Life Ins. Co. 
y. Williams, 79 Tex. 633, 637, 15 S.W. 478, 480: “The question thus raised is not 
one of ultimate right to the money to be recovered, but of right of appellee to 
maintain this action; and it has been held in many cases, under policies like that 
involved in this case, that the person named by the assured and insurer in the policy 
as the person to whom the sum secured by the policy shall be paid, may maintain 
an action on the policy without reference to the interest of such person in the 
life of the assured. [Provident Life] Insurance Co. v. Baum, 29 Ind. [236] 240; 
{Guardian Mutual Life] Insurance Co. v. Hogan, 80 III. [35] 39 [22 Am.Rep. 180] ; 
Campbell v. Insurance Co., 98 Mass. [381] 389; Fairchild v. Association, 51 Vt. 
[613] 625; Forbes v. Insurance Co., 15 Gray, [(Mass.) 249] 255 [77 Am.Dec. 360]. 
In [Provident Life] Insurance Co. v. Baum it was said: ‘It is not for the insurance 
company, after executing such a contract, and agreeing to the appointment so 
made. to question the right of such appointee to maintain the action. If there 
should be a controversy as to the distribution, among the heirs of the deceased, 
of the sum so contracted to be paid, it does not concern the insurers. The 
appellant contracted with the insured to pay the money to the appellee, and, upon 
such payment being made, it will be discharged from all responsibility. So far as 
the insurance company is interested, the contract is effective as an appointment of 
the appellee to receive the sum insured.’ ” 

In this case it might be added that appellee had an interest to the amount of 
the premiums advanced. 


The cases cited by appellant are readily distinguishable by their respective state- 
ments of fact; and appellant is, we think, in error in assuming that a surviving 
hushand was plaintiff in Richardson v. Corley (Tex.Civ.App.) 86 S.W.(2d) 1091, 
as the court uses the masculine pronoun when referring to the decedent. 


[3] 2. Appellant’s defense, in part, was, as stated heretofore, that it forfeited 
the policy because the premium due March 5, 1935, was not paid on that day. 
Appellee pleaded that he mailed his check to appellant March 4, 1935, one day 
before it became due in pursuance of a practice existing between appellee and 
appellant, alleging that it was the established custom that appellant should accept 
appellee’s checks upon the Crockett State Bank, and that they were so acceped 
from the beginning: that it was the custom of defendant to accept such checks in 
payment of said assessments when they were mailed the day before the assessments 
hecame due and on a number of occasions as long as two or three days after 
they became due, and that it rejected the check sent on March 4, 1935, in disregard 
of its habit and practice, and without excuse, because as appellee alleged, it then 
learned that Irene C. Lovell was in bad health; and that said check was received 
by appellant March 5, 1935, or in any event not later than March 6, 1935. The 
allegation that the payments were made in pursuance of the practice countenanced 
by appellant is a sufficient allegation of reliance upon a continuation of the general 
course of appellant in this regard. Appellant in its brief contended that the plead- 
ing in respect to custom and reliance was insufficient. However, it filed no 
exceptions to this pleading, but urged an objection to question No. 1. For the 
reasons stated we think the objection was without merit. 

[4] 3. The first issue as submited was not duplicitous. The undisputed facts 
showed the practice followed. Checks for premiums were introduced ‘showing 
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dates of issuance and payment as follows: one dated April 7, 1934, paid April 
14, 1934; one dated August 4, 1934, paid August 10, 1934; one dated September 
5, 1934, paid September 8, 1934; one dated November 7, 1934, paid November 10, 
1934; one dated December 5, 1934, paid December 8, 1934. The first check to be 
returned for any cause was the one issued March 4, 1935. Two others issued April 
4, 1935, were likewise returned. By letter dated March 6, 1935, defendant refused 
to receive the check dated two days earlier, and therein stated that it had been 
“just received.” The undisputed evidence was that no complaint was made by 
appellant as to this method of making payments. Appellee testified that he relied 
upon this manner of dealing with the company in paying the assessments. A 
reason for this indulgence may be inferred from the fact that appellee had carried 
policies of others of his customers in the same manner. Though he did this for 
his own protection, his system had benefited appellant by producing business for 
it. Appellant had waived the provisions requiring payment promptly on time. In 
the face of its own utter disregard of the provisions when disregard was profitable, 
the stereotyped notices in constant use were ineffective to evidence a change of 
mind. They cannot be given such effect in view of appellant’s contemporaneous 
conduct in receiving without protest checks dated two and three days after due 
dates of assessments, and in cashing one as late as five days and another as late 
as eight days after such due date. If appellant intended to rely upon the letter of 
the contract, it should, in all good faith, have so warned insured’s recognized agent 
prior to the time it changed its attitude. It should not have waited until illness 
made the insured an undesirable risk. Forfeitures are not favored, and surely one 
should not be allowed in the face of such misleading practices relied upon by appel- 
lant. Farm & Home Savings & Loan Ass’n v. Landau (Tex.Civ.App.) 48 S.W.(2d) 
777; Supreme Lodge, etc. v. Hooper (Tex.Civ.App.)282 S.W. 867, 868; First 
Texas State Insurance Co. v. Capers (Tex.Civ.App.) 183 S.W. 794. 

[5] 4. Error is assigned to the failure of the court to define the word “custom” 
as used in question No. 1. No definition was submitted by appellant to the trial 
court, but this was one of the grounds of objection to the submission of the issue. 
The assignment lacks merit. It is clear from the context, as well as from the 
pleading and evidence to which the issue relates (and, which, we hold, were sufh- 
cient to justify its submission), that the word “custom” was used in its popular 
and not in its technical legal sense. Lawyer and lexicographer agree that in its 
popular sense it is synonymous with “mode” or “practice” or “course of action.” 
Chicago, etc., Ry. Co. v. Murray, 40 Wyo. 324, 277 P. 703; Collins v. Chicago & 
N. W. R. Co., 150 Wis. 305, 136 N.W. 628; Fletcher v. Baltimore, etc., R. Co., 
168 U.S. 135, 18 S.Ct. 35, 42 L.Ed. 411. 

_ [6] 5. Question No. 2 did not assume that the custom inquired about had 
existed. The jury was instructed not to answer this question if it returned a 
negative answer to No. 1. Appellant’s objections thereto were without merit. 

The court committed no reversible error in overruling the objections to the 
charge. 

All assignments of error are overruled, and the judgment of the trial court 
is affirmed. 


SUPREME CAMP OF AMERICAN WOODMEN v. McNULTY. No. 3077. 
Court of Civil Appeals of Texas. Beaumont. March 24, 1937. 
Rehearing Denied April 7, 1937. 

103 Southwestern Reporter (2d) 867. 

1. SUICIDE. 

In ection on contract of life insurance, presumption of law supports theory 
that death was due to accident rather than suicide. 

(For other cascs, sce Insurance, Dec. Dig. § 646[7].) 

2. SUICIDE. 

Evidence that insured was insane and that her mother, having heard gunshot, 
immediately thereafter found insured lying on bathroom floor with pistol hesid? 
her, and that insured left @ note saving, “I planned this three months ago.” /ie/7 
to show suicide rather thon accident, precluding recoverv on certificate of insur- 
ance expressly excepting suicie», . 

(For other cases, see Insurance, De~. Die. § 819[ 41.) 
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Appeal from Jefferson County Court; C. N. Ellis, Judge. : 

Suit by Louise McNulty against the Supreme Camp of the American Wood 
men. Judgment for plaintiff, and defendant appeals. 

Reversed and rendered. 

Shivers & Keith, of Port Arthur, for appellant. 

O. I. Baker, of Port Arthur, for appellee. 

WaLkER, Chief Justice. 

Appellant, the Supreme Camp of the American Woodmen, issued to Effie 
Curry, naming her- mother, appellee, Louise McNulty, beneficiary, a certificate of 
insurance in the sum of $500; this certificate contained the following condition: 
“Nor shall the Supreme Camp or local camp be liable in any way whatsoever 
should the holder of this certificate come to his death by his own hand or act, 
whether sane or insane.” Effie Curry died on the 28th day of April, 1935; this 
suit was filed in county court of Jefferson county, at law, by appellee against 
appellant to recover the principal amount of the certificate, attorney’s fees, and 
damages. Appellant answered by demurrers, general denial, and by special plea of 
the condition of the policy copied above, and that Effie Curry’s death was suicide. 
After overruling appellant’s motion for an instructed verdict, the court submitted 
the case to the jury on special issues: on the verdict of the jury judgment was 
entered in favor of appellee for the relief prayed for. 

We sustain appellant’s first proposition that, under all the evidence, the insured’s 
death was suicide, and that, under the undisputed evidence, it was entitled to an 
instructed verdict. 

The deceased was an adult woman at the time of her death. A few months 
prior to her death her mother filed a complaint against her to have her adjudged 
insane. The following certificate by P. R. Stewart, M. D., dated 9-12-34, was 
received in evidence: “This certifies that I am well acquainted with Effie Curry, 
who is my next door neighbor for the last nine years. She was fairly well con- 
tained until about two months ago when she had a very nervous spell and became 
worse. She is really a maniac of a severe type and very dangerous. She is fight- 
ing everybody, using bad language to every-body, regardless of creed or color.” 
On an envelope addressed to the deceased, postmarked 4-20-35, was written the 
following message, identified by appellee as being in the handwriting of the 
deceased: “I planned this 3 months ago Just could not stand healp Mother.” 
Appellee and her daughter, the deceased, had lived together at 717 Washington 
street, Port Arthur, about sixteen years. On the morning of the 28th day of April, 
1935, appellee was in the garden of their home, and Effie was in the house alone. 
Appellee heard a gunshot, rushed immediately into the house and found Effie 
on the floor in the bathroom, mortally wounded, with her pistol at her side. Effie 
died without making a statement. The evidence excluded the possibility that any 
one entered the house and shot Effie; under the evidence her death was either acci- 
dental or a suicide. Effie owned a pistol, but there was no positive affirmative 
evidence that the pistol found by her side was Effe’s pistol. There was no 
explanation of why she had the pistol inthe bathroom with her, other than on the 
theory of suicide. On the former trial appellee testified that she thought her 
daughter shot herself: on this trial she testified, “I don’t know whether she shot 
herself or not.” Claude Goldsmith, deputy sheriff, was called to the home of 
appellee immediately after Effie was found in the bathroom; he was shown the 
body as it lay in the bathroom. He described the position of the body on the 
floor, the location of the wound in her body, the pistol by her side, and, after giv- 
ing all the details, was permitted by the court to testify that, in his judgment, 
Effe shot herself. Hon. E. S. McGuire, justice of the peace, testified that he 
“viewed” the body of Effie as it lay in the bathroom. He described the wound 
in the body and testified: “I think we have a bullet; I think I have the bullet shell, 
but I won’t be sure.” 

Opinion. 

|1, 2] The death of Effie Curry must be explained on the theory of accident or 
of intentional suicide. The presumption of law supports the theory of accident. 
Mutual Life Ins. Co. v. Tillman, 84 Tex. 31, 19 S.W. 294; United Fidelity Life 
Ins. Co. vy. Adair (Tex.Com.App.) 29 S.W.(2d) 944, 949. We have carefully .read 
the entire statement of facts in this case, and, in the language of our Supreme 
Court in Grand Fraternity v. Melton, 102 Tex. 399, 117 S.W. 788, 789, “We have 


sought for a fact or circumstance which would sustain a conclusion that the shoot- 
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ing was accidental; but our search has been in vain.” It must be said in this case 
as was said in Woodmen of the World v. Alexander (Tex.Civ.App.) 239 S.W. 343, 
345, that all the testimony “points to suicide as the cause of the assured’s death, 
and is not consistent with any other theory.” Discussing the presumption of law 
against suicide, the court said in the case last cited: “Nor can the finding of the 
jury that the assured did not commit suicide be supported on the presumption the 
law indulges against suicide ([Sovereign Camp] Woodmen v. McCulloch (Tex. 
Civ.App.) 192 S.W. 1154), for ‘presumptions are not indulged against testimony.’ 
Moore v. Supreme Assembly, 42 Tex.Civ.App. 366, 372, 93 S.W. 1077, 1079; Sharp- 
leigh v. Cooper, 1 White & W. Civ.Cas.Ct.App. § 55; Lincoln v. French, 105 U.S. 
614, 26 L.Ed. 1189; Modern Woodmen of America v. Kinchloe (Ind.App.) 93 
N.E. 452. In the case last cited the court said: ‘There is a presumption of law 
against suicide; * * * but such presumption is not evidence and cannot be treated as 
evidence by the jury in reaching a verdict.’ The effect of the presumption is, it 
seems, merely to place on the party asserting that death was due to suicide the 
burden of proving it. If he fails to prove it the presumption is to be given effect, 
but it has no probative force as against testimony sufficient to prove death by sui- 
cide. The testimony admitted at the trial showing, as it did, that the death of 
the assured was due to his own act, and there being no testimony in the record on 
which to base a conclusion to the contrary, the finding of the jury was unauthorized, 
and this court cannot do otherwise than reverse the judgment based on it. Grand 
Fraternity v. Melton, 102 Tex. 399, 117 S. W. 788; [State Mut. Life] Ins. Co. vy. 
Long (Tex.Civ.App.) 178 S.W. 778.” 

In the case at bar, as in Bell v. Kansas City Life Ins. Co. (Mo.App.) 71 S.W. 
(2d) 135, 140, no one saw the insured shoot herself; discussing that fact, the court 
said in the Bell Case: 

“The claim is made by respondent’s counsel that there is a total absence of 
evidence tending to show that insured committed suicide. It is true that no one 
saw the insured shoot himself in the breast with the shotgun, but the fact is not 
controlling on the question of self-destruction. 

“In Kornfeld v. Supreme Lodge O. of M. P., 72 Mo.App. 604, the suit was 
brought on a benefit certificate which provided that if the insured committed sui- 
cide within three years the insurance contract should be void. Within this three- 
year period the insured after an altercation with another party ran into a closed 
toilet room and shot himself, but nobody saw him, or could see him, shoot him- 
self, but, on opening the door, his dead body, with the pistol at his side, were 
found therein. Upon a trial in the lower court the beneficiaries were permitted to 
recover, but on appeal this court, in an opinion by Judge Bland, reversed the judg- 
ment of the lower court outright, holding that the evidence that it was a suicide 
was so strong that the trial court erred in submitting plaintiff's case to the jury.” 

Judge Critz, speaking for the Commission of Appeals in United Fidelity Life 
Ins. Co. v. Adair, supra, discussed the presumption of law against suicide, and in 
that case affirmed the judgment of the lower court and of the Court of Civil 
Appeals, finding that the deceased did not commit suicide; however, in reaching 
that conclusion, after reviewing certain important cases, Judge Critz said: “An 
examination of all of these above-cited cases will show that the Buro Case [Home 
Ben. Ass’n y. Buro (Tex.Civ.App.) 10 S.W.(2d) 188] was not rendered, and in 
the others the deceased left some letters or made some statement which coupled 
with the other facts in the case proved suicide beyond any reasonable doubt.” 

In the case at bar the deceased left a note, to use the words of Judge Critz, 
which “coupled with the other facts in the case proved suicide beyond any reason- 
able doubt.” 

It follows that the judgment of the lower court should be reversed and judg- 
ment here rendered in favor of appellant, and it is accordingly so ordered. 

Reversed and rendered. 

On Rehearing. . 

After receiving the testimony of Claude Goldsmith that, in his opinion, “Efhe 
shot herself,” the court afterwards excluded that statement; with this correction 
of the original opinion, appellee’s motion for rehearing is overruled. 
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SOVEREIGN CAMP, W. O. W. v. DE MARTINEZ. No. 9897. 
Court of Civil Appeals of Texas. San Antonio. March 24, 1937. 
103 Southwestern Reporter (2d) 995. 
Rehearing Denied April 21, 1937. 
1. VIOLATION OF LAW. 

Benefit certificate providing that it should be void if insured died in conse- 
quence of violation of state laws held! not to bar a recovery by beneficiary it 
death of insured occurred while a state game law was being violated, unless death 
was in consequence of the violation. 

(For other cases, see Insurance, Dec. Dig. § 787.) 

2. VIOLATION OF LAW. 

In action on benefit certificate for death of insured, evidence as to whether 
insured was violating state game laws at time of his death, thus nullifying cer- 
tificate pursuant to provision thereof, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 825[3].) 

3. ASSESSMENTS. 

In action on benefit certificate for death of insured, conflicting testimony as 
to whether insured had paid all dues and assessments due association held for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

5. EYE WITNESS. 

In action on benefit certificate for death of insured, witness testifying that 
he and others with insured had been hunting, that insured had left group and 
was lost from sight, that a few minutes thereafter witness heard voices and then 
two shots, held an “eye witness” within provision of certificate that association 
would not be liable for double indemnity in case of accidental déath of an 
insured by shooting, unless fact was established by an eye witness to discharge 
of the firearm, other than the insured. 

(For other cases, see Insurance, Dec. Dig. § 819[4].) 

Appeal from District Court, Bee County; W. G. Gayle, Judge. 

Action by Jesusa R. de Martinez against the Sovereign Camp of the Wood- 
men of the World. From a judgment for the plaintiff, defendant appeals. 

Affirmed. 

Keys & Holt and Jesse M. Davis, all of Corpus Christi, for appellant. 

L. D. Stroud and Wade & Wade, all of Beeville, for appellee. 

SLATTON, Justice. 

Jesusa R. de Martinez sued the Sovereign Camp of the Woodmen of the 
World in the district court of Bee county to recover as beneficiary on a certificate 
of insurance for $1,000, with double indemnity, issued on the life of Rosendo 
Martinez. The jury answered special issues upon which judgment was entered 
by the trial court against the association for $3,036.65, including insurance, double 
indemnity, penalty, interest, and attorney’s fees. 

Appellee alleged the death of Rosendo Martinez, on the 11th day of Novem- 
ber, 1932, was caused directly and independently of all other causes, from bodily 
injury effected solely through external, violent, and accidental means, occurring 
within sixty days after sustaining the injury, and such other facts necessary to a 
recovery of all the relief granted by the trial court. 

The appellant answered by general demurrer, special exceptions, and a 
general denial, specially pleading that the insured committed suicide and died in 
consequence of his violation of the game laws of the state of Texas. 

It may be stated that the insured, on the morning of the 11th day of Novem- 
ber, 1932, with others, went to a ranch hunting, and on said morning the insured 
killed a deer. In the afternoon, the insured, with others, went to the ranch and 
some one other than the insured in the party shot at a deer, and the insured left 
the party, and after being gone about five minutes a voice was heard crying 
“Halt!” A voice resembling that of the insured, Rosendo Martinez, was heard 
to say: “Stay away from me.” Immediately two shots were fired in rapid suc- 
cession. Shortly thereafter outcries were heard coming from a voice resembling 
that of the insured as if in pain. About thirty minutes thereafter another shot 
was fired. The insured’s companions remained in the pasture until after dark, 
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at which time they left. On the following day the body of the insured was 
examined by an undertaker, who testified that there were two wounds in the 
body of insured, being gunshots, one of them having entered through the fleshy 
section of the body and passing through the liver, and the other entering from 
the back of the head, leaving the head in the front, carrying with it the right eye, 
and that there were no powder burns on the body of the deceased insured. 

The first proposition urged by the appellant is, in effect, that the answer of 
the jury to special issue No. 8 is contrary to the testimony and is unsupported 
thereby. Special issue No. 8 submitted to the jury the question whether, at the 
time insured was killed, he was violating the game laws, and to which the jury 
answered in the negative. 

[1, 2] The constitution of the association, as well as the insurance certificate, 
provides, among other things, that should a member die, whether sane or insane, 
in consequence of the violation of the laws of the state, etc., the certificate would 
become null and void. Assuming that at time insured was killed he was violating 
the state game law, unless his death was in consequence of such violation, it 
would not be a defense to this action. It would serve no useful purpose to 
discuss the evidence here. It is enough to say that under the evidence reason- 
able minds could differ as to whether insured, at the moment he was killed, 
was or was not violating the game laws of Texas. This being true, it follows 
that the first proposition should be and is overruled. 

[3] The association next complained that the evidence is insufficient to sup- 
port the jury’s finding that the insured had paid all dues and assessments due the 
association. Manuel Pena testified on this point to the effect that he attended 
the financial business of the local camp to which the insured belonged, and all 
dues and assessments were paid by insured to him, and such dues were trans- 
mitted to the association. It is true that the witness on cross-examination made 
some statements which apparently are in conflict with his statements on direct 
examination. However, it is the jury’s province to reconcile such conflicts, which 
they did in favor of appellee. 

[4-7] The third proposition urged by the association is as follows, to wit: 
“The Court erred in refusing to grant defendant’s Requested Charge No. 1, as 
follows: ‘You are instructed that no liability rests upon the defendant Association 
under and by virtue of the accidental or double indemnity provisions of the 
certificate sued on because there being no eye-witness to the occurrence result- 
ing in the death of the insured, there was no liability under the double indemnity 
clause of the policy.’ Accordingly, the judgment of the court should be reversed 
as to allowance of double indemnity, and to that extent rendered for defendant.” 

In its statement following this proposition, it really complains of the fact 
that no eye witness to the shooting testified on the trial of this case. We think 
the proposition does not present that question. However, if we are in error as 
to the efficiency of its proposition, we shall now pass upon the matter raised by 
its statement and argument following such proposition. 

The double indemnity rider provides that “The Association will pay $2,000.00, 
less any indebtedness to the Association thereon, in lieu of the face amount of 
said certificate, upon receipt of due proof that the death of the member resulted, 
directly and indirectly of all other causes, from bodily injury effected solely 
through external, violent and accidental means, and within sixty days after 
sustaining such injury. This double indemnity benefit shall not apply if the 
member’s death resulted from self-destruction, whether sane or insane, from any 
violation of the law by the member, from military or naval service in time of 
war, from riot, insurrection or war, or any act incident thereto, from engaging 
as a passenger or otherwise in submarine or aeronautic operation, from par- 
ticipating in professional automobile racing, from physical or mental infirmity, 
or directly or indirectly from illness or disease of any kind.” 

The certificate provides in effect that the member shall be bound by the 
constitution and by-laws and any amendment thereto of the association and made 
a part of the insurance contract. The tenth section of the by-laws of the 
association provides as follows: “The Association shall not be liable for the 
payment of double indemnity under any beneficiary certificate providing for 
double indemnity in case of the death of the member by accident, where it is 
claimed that death resulted from accidental drowning, cutting, poisoning, hang- 
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ing, discharge of firearms or shooting, unless the fact that such drowning, cutting, 
poisoning, hanging, discharge of firearms or shooting was accidental shall be 
established by the testimony of at least one person other than the member, who 
was an eye-witness to such drowning, cutting, poisoning, hanging, discharge of 
firearms or shooting.” 

The association contends that this section of its by-laws is a general excepted 
risk, and, the insured having been killed by gunshot wounds, and the beneficiary 
rot having presented a witness on the trial who was an eyewitness to prove the 
gunshot wound was accidentally inflicted, there can be no recovery on double 
indemnity, citing Southern Travelers’ Association v. Shattuck (Tex.Civ.App.) 
2 S.W.(2d) 568; Bankers’ Health & Accident Association v. Wilkes (Tex.Civ. 
App.) 209 S.W. 230; and many out-state authorities which are annotated in 62 
A.L.R. 39. 

The appellee makes the contention that, the association having pleaded as its 
defense that the insured committed suicide and was killed in consequence of 
violating the game laws of Texas, under the pleadings and the evidence in this 
case the quoted section of the by-laws has no application here. In other 
words, that the pleadings and the evidence in this cause do not require the 
proof by an eyewitness that the insured’s death was occasioned by accidental 
means. 

There is some merit to the argument of the appellee that the quoted section 
cf the by-laws seems to have intended to apply to gunshot wounds accidentally 
inflicted, as distinguished from gunshot wounds self-inflicted. If this be its true 
meaning and import, the witness, B. C. Wildenberg, who was called by the 
association and testified that the witness, with two others and the insured, were 
hunting deer, that Rosendo Martinez left the other members of the party, and, 
after traveling about 100 yards, was lost from sight because of brush, and within 
about five minutes from the time he last saw the insured he heard voices and two 
shots, as hereinabove detailed. If the quoted provision is susceptible of that 
construction, that witness clearly shows that the gun-shot wounds were not self- 
inflicted, and such witness would be an eyewitness within the intent and meaning 
of such quoted provision. 

A careful reading of the double indemnity rider with its general excepted 
risks on the face thereof, together with the quoted provision, leads us to the 
conclusion that the quoted by-law is not an excepted risk at all but a rule of 
evidence. The provision does not classify accidental deaths that will or will not 
be compensable, as did the provision in Southern Traveler’s Association v. 
Shattuck, supra, but only provides payment for accidental deaths which may be 
established by one eyewitness other than the member. There may be an acci- 
dental death where there are twenty eyewitnesses under the quoted provision, 
but, if one of the number is not presented on the trial, no compensation is 
allowed. In the case at bar there was an eyewitness. Is the beneficiary to be 
denied recovery because that eyewitness does not testify on the trial? Assume 
the insured was assassinated by a party for the purpose of robbery. Can it be 
said that the beneficiary could be expected to procure the testimony of the 
murderer and robber? Would any one contend that such witness would be 
available? Who would be willing to call a murderer and a robber on a trial 
and vouch for his testimony and his truth and veracity? If the provision had 
classified accidental deaths with an eyewitness other than insured, and accidental 
deaths without an eyewitness other than the insured, providing for the payment 
for the former, and denying payment for the latter, it would clearly come 
within the rule as announced in the Shattuck Case, supra, and we would be com- 
pelled to follow it. It seems clear to us that by the quoted by-law provision the 
association says: “We are dissatisfied with the rule of evidence which allows 
accidental injury to be proven by circumstantial evidence, notwithstanding the 
fact that it has been recognized as a just and salutary rule through the ages. 
Unless you are able to establish your case by one eye-witness testifying on the 
trial other than the member, there will be no liability.” 

Our statute, article 3713, provides: “The common law of England as practiced 
and understood shall, in its application to evidence, be followed and practiced by 
the courts of this State, so far as the same may not be inconsistent with this 
title or any other law.” 

We need ciie no authority to demonstrate that under the common law of 
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England a case could be made on circumstantial evidence which would be 
sufficient to sustain an action for accidental injury by gunshot wounds, and of 
course it is not contended that we have any statute in Texas changing the com- 
mon-law rule. Therefore it follows that the quoted provision of the by-laws of 
the association offends against this statute. Likewise we believe that it is an 
unreasonable by-law. 

We are not here dealing with a case involving a by-law of an association 
incorporated in another state, in which the provision has been construed by the 
court of last resort of that state, which asks us to follow the same, such as 
Modern Woodmen of America v. Mixer, 267 U.S. 544, 45 S.Ct. 389, 69 L.Ed. 783, 
41 A.L.R. 1384. There is no pleading and no evidence of any such in the case at 
bar. We have not been cited to any case and have not been able to find one 
wherein the Supreme Court of Nebraska, the state in which this association was 
incorporated, passed upon or construed the quoted provision of the by-laws. Our 
conclusion here has support by analogy by the Supreme Court of Nebraska 
in the case of Garrison v. Modern Woodmen of America, 105 Neb. 25, 178 N.W. 
842. 

Our conclusion is further supported by analogy in the cases of Supreme Ruling 
of Mystic Circle v. Hoskins (Tex.Civ.App.) 171 S.W. 812; Sovereign Camp of 
Woodmen of the World v. Robinson (Tex.Civ.App.) 187 S.W. 215; Bankers’ 
Health & Accident Association v. Wilkes (Tex.Civ.App.) 209 S.W. 230. Other 
cases may be found wherein the parties attempt to contract with reference to the 
statutory law of limitation. We think it is clear that our Legislature, by the 
enactment of the above-quoted statute, placed it beyond the realm of contract of 
this association to change our rule of evidence. 

[8] Appellant, by its fourth proposition, complains of the refusal by the trial 
court to give its specially requested issue as follows, to wit: “Do you find from a 
preponderance cf the evidence that the deceased, Rosendo Martinez, was killed 
as . consequence of an attempted assault upon D. R. Murchison? Answer Yes 
or NO. 

We think that it is one thing to object to a refusal by the trial court to give a 
specially requested issue, and it is another and different thing to object to the 
failure of the trial court to correctly charge on an omitted issue. There must be 
a pleading to support an issue. Here the association did not plead that the insured 
had attempted to assault any one. It did not plead any attempted assault upon D. R. 
Murchison. Likewise, there was no evidence offered that would raise the issue 
of an attempted assault on any one by the deceased insured. Nor was there any 
proof that D. R. Murchison was at or near the deceased at the time of his demise. 
en therefore, that this proposition is without merit and should be over- 
ruled. 

Accordingly, from what has been said, there is no reversible error shown by 
the record, and the judgment of the trial court will be in all things affirmed. 

Smith, C. J., disqualified, not sitting. 


SUPREME FOREST WOODMEN CIRCLE v. GARCIA et al. No 9917. 
Court of Civil Appeals of Texas. San Antonio. Feb. 11, 1937. 
103 Southwestern Reporter (2d) 1108. 
1. TUBERCULOSIS. 

Where beneficiary certificates provided that, if death occurred from tuber- 
culosis within 12 months of issuance, liability of insurer was restricted to premiums 
paid, and on death of beneficiary within the 12 months claimants’ proof of death 
contained sworn statements that member died of tuberculosis, claimants’ petition 
alleging that sworn statements had been furnished as a condition precedent to suit 
— aver, by necessary implication, that tuberculosis was cause of insured’s 

eath. 

(For other cases, see Insurance, Dec. Dig. § 815[1].) 

2. PROOFS OF DEATH. 

In suit on beneficiary certificates, proofs of death, when offered by claimant, 

are admissible to show compliance with contractual requirement for filing proof 


of death, and, when offered by insurer, to show admissions against clanmants’ 
interests. 


(For other cases, see Insurance, Dec. Dig. § 818[1].) 
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Appeal from District Court, La Salle County; S. B. Carr, Judge. 

Action by Eliseo Garcia and others against the Supreme Forest Woodmen 
Circle. From a judgment for plaintiffs, defendant appeals. 

Reversed and remanded. 

Henry, Bickett & Bickett, of San Antonio, for appellant. 

|.. B. Coeper, of Cotulla, and William Alter, of San Antonio, for appellees, 

SmitH, Chief Justice. 


This suit was to recover upon two beneficiary certificates issued upon the life 
of Elida R. Garcia, by Supreme Forest Woodmen Circle, a fraternal benefit society, 
operating under familiar laws of this and other states. It is conceded that the 
certificates were regularly issued, and were in full force at the death of the 
member (assured). It was provided in the certificates that in event of the death 
of the member, from tuberculosis, within twelve months from the issuance of the 
certificates, the liability of the society to the named beneficiaries would be restricted 
to the amount of the premiums which had been paid upon the ceriificates. It is 
conceded that such provision was valid, and that the insured member died within 
the twelve months’ period, and that if the member in fact died from the effects 
of tuberculosis, the liability of the society must be restricted as so provided in 
the certificates. From a judgment awarding recovery to the beneficiaries for the 
full amount of the face of the certificates, together with interest, penalty, and 
attorney’s fees, the society has appealed. The cause was tried before the court 
without a jury. The trial judge filed no findings or conclusions. A statement 
of facts accompanies the record. 

The record presents a somewhat anomalous situation. It is conceded that, in 
due course after the member’s death, appellees furnished to the society proof of 
the death of the member, in pursuance of appropriate provisions in the certificates. 
This proof of death consisted, first, of the affidavit of the sole beneficiary in one 
of the certificates, and a joint beneficiary in the other certificate, in which it was 
recited positively and specifically that the cause of the death of the member was 
“cough, fever, tuberculosis”; second, a sworn statement of “grove (local) officers” 
of appellant, that the member’s “death resulted from cough, fever, tuberculosis”; 
and, third, the sworn “certificate of the attending physican,” that he attended the 
member during her last illness for “acute tuberculosis of both lungs”; that both 
the “remote” and “immediate cause of death” was “T. B.” 

[1] Those documents, verified by affidavits, were procured by appellees, as 
beneficiaries and claimants of the insurance money, and were by them furnished 
to appellant as the insurer, as the basis of their claim, and as evidence of their 
right to the insurance under the certificate sued on. Not only were these evidences 
procured by appellees and by them sponsored and presented to appellant, but they 
were alleged in their petition as having been furnished by them as a condition 
precedent to their right to sue upon the certificates; they avowed, by necessary 
implication, the truth and accuracy of that evidence of the fact and cause of the 
assured’s death. They did not allege that the statement (in their proof of death) 
that the assured died of tuberculosis was not true, nor that the statement was 
made ill-advisedly, or for want of better information, or that it was induced by 
any species of fraud, accident, or mistake. They did not undertake, either by 
pleading, or evidence, to explain, correct, or repudiate that statement, but permitted 
the insurer to act upon it as a true statement throughout from the time of its 
presentation. The assured’s husband, the principal beneficiary and claimant, who 
swore to the statement, did not testify, or offer to testify, upon the trial of the 
case, nor did any other affiant who swore to the proof of death. Incidentally, it 
should be stated that appellant specially pleaded the defense that the assured died 
of tuberculosis within twelve months from the issuance of the certificates, and 
the correlative provision in the member’s applications for the certificates that the 
same would be voided in that contingency. Appellees pleaded nothing, not even a 
general denial, in avoidance of that defense, or in explanation or repudiation of 
the proof of death. And upon the trial appellant introduced, in support of that 
defense, said proof of death furnished by appellees, who did not, by pleading or 
evidence, challenge the correctness of that proof, or the statement therein that the 
assured died of tuberculosis. 

[2] The applicable rules are that proofs of death in such cases as this are 
admissible, when offered by the claimant, to show compliance with the contractual 
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requirement for filing proofs of death; and when offered by the insurer, to show 
admissions against the interests of the claimant. 

[3] Proofs of death, when furnished the insurer by the claimant as required 
in the contract of insurance, and which contain statements which, if true, have 
the effect of relieving the insurer of liability, are not necessarily conclusive against 
the claimant as to such statements, or as to the cause of death, as in this case. 
Such statements make a prima facie case against the claimant, but he may explain, 
repudiate, or correct the same, and show the true cause of death was other than 
that stated by him in the preliminary proofs furnished the insurer. 

[4] But in order to avail himself of the right to rebut the facts stated in 
his previous admission (which if permitted to stand would destroy his case), he 
must first expressly explain, correct, or repudiate such statement, and until he 
does so he is not entitled to recover. Such appears to be the rule in this as well 
as many other jurisdictions. May on Ins. (3d Ed.) § 477; Beach’s Law of Ins. 
pp. 17, 18, §§ 55, 66; Couch’s Encyc. Ins. Law, §§ 2225, 2226; 33 C.J. pp. 17, 18, 
§§ 665, 666; Thornell v. Missouri State L. Ins. Co. (Tex.Com.App.) 249 S.W. 

3: Bank Sav. L. Ins. Co. v. Milan (Tex.Civ.App.) 70 S.W.(2d) 294 (writ ref.) ; 
Mutual Ben. L. Ins. Co. v. Newton, 22 Wall. 32, 22 L.Ed. 793; Mutual Ben. L, 
Ins. Co. v. Higginbotham, 95 U.S. 380, 24 L.Ed. 499; Keels v. Mutual Life Ass’n 
(C.C.) 29 F. 198; Campbell v. Charter Oak Ins. Co., 10 Allen (Mass.) 213; 
Zimmerman v. Fraternal, etc., Ass’n, 166 Wis. 446, 166 N.W. 5; Metropolitan L. 
Ins. Co. v. Rutherford, 98 Va. 195, 35 S.E. 361; Hill v. Aétna Ins. Co., 150 N.C. 
1, 63 S.E. 124; McMaster v. President of Ins. Co., 55 N.Y. 222, 14 Am.Rep. 239; 
Parmelee v. Hoffman Ins. Co., 54 N.Y. 193; Prudential Ins. Co. v. Breustle’s 
Adm’r (Ky.) 41 S.W. 9; Stephens v. Metropolitan L. Ins. Co., 190 Mo.App. 673, 
176 S.W. 253; Burgess v. Pan-American Ins. Co. (Mo.App.) 211 S.W. 114; Hanna 
v. Connecticut Mut. L. Ins. Co., 150 N.Y. 526, 44 N.E. 1099; Reserve Loan Life 
Ins. Co. v. Isom, 70 Okl. 277, 173 P. 841, 

[5] Under that rule, and those authorities, the court below was without 
authority to render judgment awarding recovery to appellees upon the certificates 
sued on, and the judgment must be reversed accordingly. But as the case does not 
appear to have been fully developed, we conclude that the justice of it will be 
better served by remanding the cause, rather than rendering judgment, as prayed 
for by appellant. 

Reversed and remanded. 
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DESPIAU v. UNITED STATES CASUALTY CO. No. 3144. 
Circuit Court of Appeals, First Circuit. March 15, 1937. 
89 Federal Reporter (2d) 43. 
1. INTENT. 


Death from shot from revolver which was in insured’s hand at time of 
discharge would be “accidental death,” within meaning of accident policy, if it 
occured without insured’s intention. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

2, HOMICIDE. . 
Murder woulo constitute “accidental death” within meaning of accident policy. 
(For other cases, see Insurance, Dec. Dig. § 455.) 

3, PRESUMPTION. 

In action on accident policy for death of insured found with revolver in his 
hand, in absence of contrary evidence, presumption arose that insured was not 
murdered, as respects whether insured‘s death was accidental. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

4, PRESUMPTION. j 

In action on accident policy for death of insured found with revolver in his 
hand, in absence of contrary evidence, presumption arose that insured did not 
commit suicide; but such presumiption would disappear if evidence reasonably led to 
contrary conclusion. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 


8. EVIDENCE OF ACCIDENT. 

In action on accident policy, evidence that insured procured revolver from his 
home and was subsequently found dead in his automobile with revolver in his 
right hand and with wound through his right ear from bullet from such revolver, 
and that, there was nothing to indicate struggle had taken place, held insufficient 
for jury on issue whether insured suffered “accidental death.” 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

Appeal from the District Court of the United States for the District of Puerto 
Rico; Cooper, Judge. 

Action by Aurea Despiau, Viuda de Mangual, against the United States Cas- 
ualty Company. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

L. E. Dubon, of San Juan, P. R. (Hugh R. Francis, of San Juan, P. R., on the 
brief), for appellant. 

Henry W. Hardy, of Boston, Mass. (Ralph H. Willard and Willard, Allen & 
Mulkern, all of Boston, Mass., and James R. Beverley and Ryder Patten, both of 
San Juan, P. R., on the brief), for appellee. 

Before Bingham and Morton, Circuit Judges, and Morris, District Judge. 

BincHaM, Circuit Judge. 

_ This is an appeal from a judgment of the Federal District Court for Puerto 
Rico in an action at law brought by the beneficiary of an accident insurance policy, 
to recover the sum of $7,500. The policy was taken out by the plaintiff's husband, 
Rodolfo Mangual, and covered a period of twelve months from the 10th day of 
February, 1932. A condition of the policy was that the loss sustained should 
result “directly and independently of any and all other causes, from bodily injury 
effected solely through accidental means.” 

This case has been tried twice. At the first trial, the jury disagreed. Upon the 
second one, at the close of all the evidence, the court directed a verdict for the 
defendant. 

_The question here presented is whether there was substantial evidence from 
which the jury as reasonable men could have found a verdict for the plaintiff. 


__[1, 2] Mangual, the insured, met his death on the 21st day of December, 1932, 
within the twelve months’ period. It was due to a gun shot through his right ear, 
and if his death was without intention or design on his part, it was accidental within 
the terms of the policy, though the revolver at the time of its discharge was in 
his own hand; and it was likewise accidental if the shot which caused his death 
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was fired by one other than Mangual and with intent to murder him, and was murder, 

[3, 4] In this case, there was no evidence that Mangual was murdered, and in 
the absence of such evidence, the presumption is that he was not. And the law 
presumes that he did not kill himself, in the absence of evidence to the contrary. 
But this presumption disappears and is entitled to little or no weight if the evidence 
reasonably leads to a contrary conclusion. 

We will consider first whether there was any substantial evidence that, if 
Mangual fired the shot that killed him, it was accidental and not with intent or 
design. 

It appeared, without contradiction, that on the 21st day of December, 1932, some 
time between half past 11 and 12 o’clock, his usual lunch hour, Mangual drove to 
his home in his automobile, and instead of waiting to eat his lunch, immediately 
went to his room, procured his Smith & Wesson 32-caliber revolver, put it in his 
pocket, returned to his car, and drove away: that the next that was seen of him 
was between 12 and 1 o’clock in Boca de Cangrejos, some ten miles distant from 
San Juan, driving his car alone on a winding trail, on the property of the Succession 
Borda, leading off from the main road from Santurce to Boca de Cangrejos and 
being then but a short distance from the main road; that later he was found dead 
in his car in a lonely spot surrounded by trees on the same estate, the car being 
parked just off the winding trail and a quarter of a mile or so from the main 
highway; that the car could not be seen from the highway; that it was about half 
past 2 or 3 o’clock in the afternoon when he was found dead; that he was then 
sitting up in the car behind the steering gear, his head leaning back, and the handle 
of the gun resting in his right hand, its barrel resting on his thigh or the upper 
portion of his leg; and that a bullet from his revolver had passed through his right 
ear and entered his brain. 

There was no evidence as to the distance the gun was held from the head at 
the time it was fired excent the sneculation of experts. A ballistician called by the 
plaintiff testified that in his opinion the revolver could not have been shot at a 
distance less than thirteen inches, b>sing his opinion upon the character of the 
wound in the ear and the powder marks on the right cheek, some of which: were at 
a point about an inch in front of the ear, others further away. This witness 
admitted, however, that a wind blowing at the time might vary this estimate, as it 
would be likely to lessen the amount and character of the marks. 


It further appeared that after the body had been bathed, embalmed, and buried, 
it was dug up and a post mortem examination was had. The doctor who performed 
the post mortem was called as a witness by the plaintiff. He testified that in his 
opinion, if the shot was fired by Mangual with the revolver held at a distance of 
thirteen inches from his head, the hand with the revolver in it would not have 
fallen across his upper leg or thigh; that it would have fallen farther to the right. 
He also gave it as his opinion that if the revolver had been held at a less distance 
it would have fallen across the leg or thigh (the position of Mangual’s hand when 
found dead), and he as well as the ballistician admitted that the powder marks 
upon the victim would depend upon the direction of the wind and its velocity, 
showing that it was entirely speculative at what distance the gun was held, whether 
six inches or thirteen, if based on powder marks; but reasonably certain when 
considered in connection with the position of his hand when found. 


The evidence was conclusive upon the point that the gun found in Mangual’s 
hand was the one from which the shot was fire that caused his death. And from 
the evidence sbove narrated, or anv other evidence in the case, a jury could not 
reasonably find, if Mangual fired the fatal shot, that it was accidental, not inten- 
tional or by design. It would justify no other reasonable conclusion than that the 
shot was fired intentionally and by design. It was a horizontal shot. It was fired 
from his own gun into his right ear. He was a right-hand shot. He had procured 
the gun at his house just before leaving there in his car for a lonely spot in the 
woods, remote from his home. In that out of the way place he parked his car just 
off the trail he came in on and where he was found dead, sitting up in his car, with 
his gun resting in his hand and a bullet through his head. To permit a jury to 
say on such evidence that it was not intentional and by design, if he fired the shot, 
would be simply to permit them to guess without proof. 


Would the evidence justify a finding that the shot was fired by some one other 
than Mangual? We think not; that it would be pure conjecture. The evidence 
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was that he was a right-hand shot; that when found he was sitting in the car with 
a bullet wound in his right ear and his own gun resting in his right hand, as above 
stated; that there was nothing about his position, the clothes he had on, or the 
interior of the car, to indicate that there had been a struggle; and that there was 
nothing outside the car on the ground around it (the ground was sand) to indi- 
cate any disturbance or struggle. It is highly improbable that any one could have 
taken his pistol from him and shot him without a struggle or causing any disturb- 
ance. All the evidence tended to show that the act was intentional and was the 
act of Mangual. There was no evidence justifying a finding that some one other 
than Mangual fired the shot. 

Counsel for the plaintiff, in the cross-examination of defendant’s witness Arch- 
illa, injected into one of his questions incompetent and prejudicial matter undoubt- 
edly intending thereby to induce the jury to believe that Manguat was murdered. 
It appeared in the cross-examination of the witness that he had been imprisoned 
in the district jail of San Juan in 1933, and during the cross-examination he was 
asked the following question: 

“Q. Do you remember having stated to a prisoner by the name of Roberto 
Antongiorgi on the roof or azotea of the District Jail of San Juan about the middle 
of 1933, about two months after you started to comply with your sentence, that 
you having been in a combination with other people, to wit, Soto Berrios, Gonzalez 
Fantauzzi and a policeman by the name of Rafael Declerc, in connection with a 
conspiracy to get money out of Mangual, that finally the situation became such 
that you had to get rid of Mangual; and that at a place near Isla Verde, there 
being present you, Gonzalez Fantauzzi, Declerc and Mangual, that Mangual was 
shot by Declerc? Did you make that statement to this man Antongiorgi at the time 
and place indicated? A. That is not true, and I don’t know Rafael Declerc.” 

Whether the witness had made the statement to Antongiorgi, when both were 
prisoners in the jail, that Mangual was shot by Declerc, was highly prejudicial 
and incompetent upon any issue in this case and whether he made the statement or 
not was likewise incompetent and prejudicial. It was evidently asked for two pur- 
poses: (1) To put into the minds of the jury incompetent, prejudicial matter; 
and (2) if the witness answered the question, no, that he did not make such a 
statement, in the hope and expectation that he might on calling Antongiorgi as a 
witness not only procure a contradiction of the answer, but again instill into the 
minds of the jury the same incompetent prejudicial matter. This is what happened. 
Antongiorgi was called as a witness by the plaintiff, and was asked the following 
question : 

“Q. At that time and place did or did not this man Archilla state to you that 
Rodolfo Mangual met his death at the hands of policeman Rafael Declerc in a 
place out here near Isla Verde, around about the place known as Boca de Can- 
grejos, or Cangrejos Arriba, he, Archilla, and Luis Gonzalez Fantauzzi being 
present, and that Mangual was killed because he knew certain things about this 
group of. people, and that they were afraid that he would cause them trouble? 
A. Yes, sir. 

The question asked of Archilla on cross-examination, as to whether he had 
made the statement to Antongiorgi embodied in the question, being an inquiry as 
to a matter collateral, incompetent and immaterial to any issue in the case, it was 
not open to the plaintiff to contradict the answer. Willard v. Sullivan, 69 N.H. 491, 
45 A. 400; Cooper v. Hopkins, 70 N.H. 271, 274, 48 A. 100, 101; 1 Gr.Ev. (16th 
Ed.), § 46le; Best Ev. § 644 and notes. 

[5, 6] It would undoubtedly have been competent for plaintiff to have called 
the witness Archilla and asked him whether as a matter of fact Declerc killed 
Mangual out at Boca Cangrejos, but it was highly improper on cross-examination 
to ask him what he had said to Antongiorgi and at the same time inject into the 
question the prejudicial matter stated. A similar situation existed in Cooper v. 
Hopkins, supra. In dealing with it, the court said: 

“It was hearsay evidence as to the fact asserted. If the fact had been relevant 
and material,—as it was not,—the proper inquiry of the witness would be, ‘What 

© you now say about it?’ not ‘What did you say at’ a former time, when not under 
oath? Combs v. Winchester, 39 N.H. 13, 16, 17 [75 Am.Dec. 203]. ‘It would be a 
dangerous rule which would admit such historical statements because they hap- 
pened to be detailed when some transaction material to be proved was occurring.’ 
Wiggin v. Plumer, 31 N.H. 251, 268. In short, the matter was not relevant to the 
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main issue nor to any collateral issue in the case, and the form of proving it was 
also incompetent. It was ‘positively improper to be proved at all,’ and clearly falls 
within the class of testimony that cannot be contradicted. In Seavy v. Dearborn, 
19 N.H. 351, 355, 356, the law on this subject is stated as follows: ‘In the cross- 
examination of witnesses, a great deal of latitude is allowed for the purpose of 
testing the memory, the capacity, or the honesty of the person under examination, 
and for that purpose inquiries may be pushed even to matters not positively material 
to the issue. But this license has various restrictions. In the first place,’ it does 
not extend so far as to authorize a party. to prove, by a witness on cross-examina- 
tion, things positively improper to be proved at all; and, secondly, he cannot, for 
the purpose of discrediting a witness, contradict by other evidence his statements 
that are improper or immaterial. In other words, he may, for the purpose before 
indicated, ask questions not strictly relevant to the issue, provided they do not 
tend to elicit testimony that is injurious or improper. But, when a question of 
either kind has been put and answered, the party cannot introduce other evidence 
to contradict the witness, whether for the purpose of discrediting him or for any 
other purpose. It is a very plain corollary to that rule that a question not otherwise 
material or proper does not become so by force of any purpose of the examining 
party to make use of it to discredit the witness by contradicting his answers 
bo at.” ” 

[7] But irrespective of what has been said about the contradiction of a witness’ 
answer given on cross-examination as to a collateral and incompetent matter, the 
answer of the witness Archilla to the question put to him, as to what he had stated 
at a previous time, was not evidence competent to be considered on any issue in 
the case, much less evidence from which the jury would be warranted in finding 
that Mangual was shot by Declerc, for the answer was that he had not so stated, 
and if his answer had been that he did so state, that would not make it evidence 
on the issue here. 

[8] We are, therefore, of the opinion that, on all the evidence in the case, the 
jury as reasonable men could not find that Mangual was shot by some one other 
than himself, and that the District Court did not err in directing a verdict for the 
defendant. See New York Life Insurance Co. v. Stone (C.C.A.) 80 F.(2d) 614. 

The judgment of the Federal District Court for Puerto Rico is affirmed. 


TRAVELERS’ INS. CO. v. DRAKE. No. 8150. 
Circuit Court of Appeals, Ninth Circuit. Feb. 23, 1937. 
Rehearing Denied April 5,: 1937. 

89 Federal Reporter (2d) 47. 


1, ACCIDENT. . 

Whether injury to insured’s back occurred because of slipping or jerking of 
317-pound display advertisement machine, which insured and another were lifting, 
and was thereby accidental so as to justify recovery under accident policy for 
resulting death of insured, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668|11].) 

Appeal from the District Court of the United States for the Northern District 
of California, Southern Division; Frank H. Norcross, Judge. 

Suit by Laura H. Drake against the Travelers Insurance Company. Judgment 


for plaintiff, and defendant appeals. 
Affirmed. 


L. R. Weinmann and George P. Tobin, both of Oakland, Cal. and Leo R. 
Friedman, of San Francisco, Cal., for appellant. 

Dunn, White & Aiken and Carlos G. White, all of Oakland, Cal., for appellee. 

Before Wilbur and Mathews, Circuit Judges, and Neterer, District Judge. 

Neterer, District Judge. ; ; 

Judgment was obtained by the beneficiary of a policy of accident insurance tor 
the death of the insured. The policy contained the following provision: In the 
event the injury should result in death “independently and exclusively of all other 
causes” and not be “caused directly or indirectly, wholly or partly by bodily or 
mental infirmity, bacterial’ infections * * * or by any other kind of disease, and 
reversal is sought. d 

The exceptions may be stated generally: (a) Insufficient evidence of accidental 
death or death by accidental means, independent of all other causes; (b) admission 
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of doctors’ evidence as to cause of death; and (c) evidence of the widow con- 
cerning a draft issued by appellant for $188.51 to insured—deceased—reading in 
part, “the same being in part settlement of all claims against the Travelers Insur- 
ance Company.” “From 3-23-34 10 A.M. to 4-20-34 10 A.M.” “Date of Disability 
3-23-34.” “Insured Raymond E. Drake.” 

[1] The evidence shows insured assisted in arranging a “display advertise- 
ment machine” by moving the base and placing the upper section of the machine, 
weighing 317 pounds, upon the floor. The machine consists of an upper section 
and a base; it is rectangular in form and is six feet high, eighteen inches wide, 
and thirty-four inches long. On each end are two handles. The handles are equal 
distance from top to floor and are below the center of gravity of the upper sec- 
tion. The machine has a metal frame, with smooth surface; it has no projecting 
parts, except the handles. The base weighs 75 or 80 pounds and is forty-one inches 
long, twenty-three inches wide, and ten inches high, and was mounted on four 
casters, one at each corner. 

It is shown that the insured was on the left end of the machine looking 
from the rear. The insured took hold of the handles on the one end, and the 
owner took hold of the handles on the other end. They lifted the upper section 
of the machine an inch or two, and stepped backward about one foot, moving 
the upper section of the machine ten or eleven inches. Before the base was 
cleared, the owner, holding the opposite end to that held by the insured, kicked 
the base with his foot to roll the base forward; he said, “I did feel something 
the moment that I kicked that base.” Drake dropped the upper section, the left 
front corner was on top of the base, and Drake held his hand to his back. The 
witness was asked whether the base, when kicked, rolled in the direction of the 
deceased. He then demonstrated by placing the machine in position, indicating 
where he was and where the insured was, what each was doing, and manner of 
performance. Is is conceded at bar that if the machine slipped and the insured 
was injured it was accidental. The witness stated deceased said, “he was lifting 
the machine and something cracked my back.” The insured suffered a “com- 
pression fracture of the top of the first lumbar vertebra.” The demonstration 
before the jury would show the effect of the kick of the base, with the force 
required to move the 75 or 80 pounds of base, more than the spoken word; and 
the sudden jerk or jar that it gave to the 317-pound machine lifted by the insured 
and owner, if any, and whether it did in reasonable probability cause the machine 
to slip and lodge on the corner of the base, twisting and wrenching the insured’s 
back and break the vertebra. April 23, 1934, insured fell onto the bathroom 
floor. There is substantial evidence for the jury’s consideration [Johnson v. 
Mutual Life Ins. Co. (C.C.A.) 70 F.(2d) 41, 44] together with the statement at 
the time the insured lifted, and hurt his back, as to the cause of injury and 
death. Whether the machine slipped or jerked, if there was a slip or jerk, 
caused by the kick and movement of the base, or one or all placed the machine, 
and the insured in such relation as to twist or wrench insured’s back and effect 
of the fall [Jensma v. Sun Life Assur. Co. (C.C.A.)64 F. (2d) 457; Wells Fargo 
Bank & Union Trust Co. v. Mutual Life Ins. Co. (C.C.A.) 66 F.(2d) 890; Sen- 
tinel Life Ins. Co. v. Blackmer (C.C.A.) 77 F.(2d) 347], is a fact to be determined 
by the jury from the evidence. 

[2] The appellant, when all events were fresh in the minds of those who saw 
and knew, investigated the injury unhampered by rules of evidence, and found 
the injury accidential and issued its check “in partial settlement” of the claim. 
And such admission against interest was competent evidence. London Guaran- 
tee & Accident Co. v. Woelfle (C.C.A.) 83 F.(2d) 325; Northern Pac. Ry. Co. v. 
Helvering (C.C.A.) 83 F.(2d) 508; Nevin v. Mercer Casualty Co., 12 Cal.App.(2d) 
222, 55 P.(2d) 251; Farmers’, etc., Bank v. Stowell, 6 Cal.App.(2d) 373, 44 
P.(2d) 392. 

_ [3, 4] (b) Admission of doctors’ evidence on cause of death was not error. 
No one is more able to testify as to the effect upon the human body or functions 
of organs of the human system of certain causes than those who by years of 
study and practice of medicine and experience possess. Doctors, being learned 
in the construction of the human body and the relation of the several 
Parts to each other, may advise as experts what the necessary effect upon 
the Vital spark which certain causes would produce. No layman can _ be 
credited with such knowledge. A physician, as an expert, may state his 
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opinion as to the cause of death, or whether given injuries or conditions 
would cause death. People v. Potigian, 69 Cal.App. 257, 231, p. 593; ry 
v. Northern California Power Co., 165 Cal. 103, 130 P. 1183; Spicer v. Benefit 
Ass'n of Ry. Employees, 142 Or. 574, 17 P.(2d) 1107, 21 ye 187, 90 A.L.R. 517; 
Nicholson v. Roundup Coal Mining Co., 79 Mont. 358, 257 P. 270. Compare 
United States Fidelity & Guaranty Co. v. McCarthy (C.C.A.) 50 F.(2d) 2 
certiorari denied 284 U.S. 652, 52 Scr 32, 76 L.Ed. 553; Davis v. U. S., 165 U.S. 
373, 17 S.Ct. 360, 41 L.Ed. 750; O’ Leary v. Scullin Steel Co., 303 Mo. 363, 260 
S.W. 55. 

Insured died thirty-three days after the accident. The clinical history from 
the date of the accident to his death, supplemented by the findings of the autopsy 
and evidence of deceased’s prior ae health, was produced. Some factual 
evidence showed that deceased was physically and mentally active and energetic 
in his business, did not appear to suffer from any trouble of the heart, brain, or 
kidneys, showed no inconvenience from sudden exertion, nor shortness of 
breath, no chest pains, no blurring of the vision, no swelling of feet or ankles, 
never had convulsions or nausea, or pain in left arm or left side of chest, nor in 
the upper part of his abdomen. From this evidence, and other testimony, stated 
in the hypothetical questions, two physicians testified that death was the result 
of the injuries, without any other contributing cause. 


[5, 6] Appellant objected to the hypothetical question on the ground “it is 
incompetent, irrelevant and immaterial and it seeks to invade the province of 
the jury.” In its brief appellant divides its discussion into (a) and (b): (a) That 
the expert witnesses’ testimony was an invasion of the province of the jury; (b) 
that the hypothetical question assumes facts not in evidence; and _ includes 
therein the opinion of another. Challenge (a) has no merit whatever. While 
the jury is the sole judge of the facts as to the issue of death and cause of 
death, that does not, however, make objectionable the opinion of a medical 
expert in aid to the jury to find the ultimate fact. Eastern Transportation Line 
v. Hope, 95 U.S. 297, 24 L.Ed. 477; Illinois Power & Light Corp. v. Hurley, 49 
F.(2d) 681 (C.C.A.8); New York Life Ins. Co. v. Doerksen (C.C.A.) 64 F.(2d) 
240; Ernest G. Svenson et al. v. Mutual Life Ins. Co. of New York, 87 F.(2d) 
441 (C.C.A8) Circuit), decided January 27, 1937. Of course experts may not 
sum up the whole case for the jury. London Guarantee & Accident Co. v. 
Woelfle (C.C.A.) 83 F.(2d) 325. As to challenge (b) it may be said that the 
hypothetical question is long, covering eight pages of the transcript, and the 
objection covers more than one page. After objection was made the question 
was modified, and the objection again was interposed. Appellant then called the 
courts attention to the fact that the first part of the question, that deceased 
never appeared to suffer from heart, kidney, or other illness, was not in evidence 
and that deceased did not appear to have any of these ailments. Further detail 
followed to show the evidence did not conform to the facts. Appellant italicizes 
certain statements in the hypothetical question to which attention is directed 
by his objection: “ * * * a man who had never appeared to suffer from any 
trouble of the heart, brain, kidney nor from any bacterial infection, any bodily 
infirmity, nor from any disease or bodily trouble at all * * *. We will also assume 
that at all times prior to his injuries fo March 23, 1934, Mr. Drake appeared to 
have no shortness of breath, no chest pains, no blurring of the vision, no swelling 
of feet and no swelling of ankles. * * * We will also assume that the leg condition 
observed by Dr. Holcomb appeared to be a condition that could have been 
caused by an internal injury or by a thrombus in the leg. * * *” 

The objection argued in its brief is, “the question includes therein the opinion 
of another expert.” Citing in support Corrigan v. U. S., 82 F.(2d) 106 (C.C.A.9); 
Laughlin v. Chhristensen (C.C.A.) 1 F.(2d) 215. 


[7] This objection was not presented to the trial court. Nor was the 
exception nor the assignment of error so presented and may not, therefore, be 
considered by this court. Goldstein v. U. S., 73 F.(2d) 804 (C.C.A.9); Mullaney 
v. U. S., 82 F.(2d) 638 (C.C.A.9); Heuss v. U. S. (C.C.A.) 88 F.(2d) 307, just 
decided. Nor are the statements that no shortness of breath, chest pains, blur- 
ring of vision, swelling of feet and ankles, and that deceased appeared in good 
health, improperly included in the hypothetical question. We say this even 
though it is not properly before this court; nor is this to be considered as walv- 
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ing the rule of this court as to. specification of errors. Upon injury deceased 
appeared very pale, and appeared to suffer increasing pain and was unable to 
rest; a plaster cast body jacket from the armpits to the groin was applied. 
Discoloration appeared on the abdomen and thereafter extending up under the 
cast. His kidneys functioned normally up .to April 23d, when he collapsed sud- 
denly. He was found lying on the bathroom floor, groaning and conscious part 
of the time only, and breathing with difficulty. Objection (b) has no merit. 

[8-12] The scope of the hypothetical question is left to the sound discretion 
of the trial judge. The question may be framed upon any theory of the interro- 
gator, which can reasonably be deduced from the evidence; any assumptions 
may be indulged on any fact within the evidence, upon which opinion is desired 
by the interrogator; and facts not deemed material may be omitted.* The truth 
of facts assumed by the hypothetical question as within the probable range of 
the evidence, as a basis to support the hypothetical question, is a question of 
fact for the determination of the jury to find with the other submitted facts 
upon a fair submission of the issue, and it must determine whether the basis 
upon which the hypothetical question rests has been established. 10 Cal.Juris 966, 
967, 968; 3 Jones, Commentaries on Evidence, 2425; Treadwell v. Nickel, 194 
Cal. 243, 228 P. 25. See, also, cases in margin.** When the question assumes a 
state of facts which the evidence directly, fairly, and reasonably tends to estab- 
lish, and does not transcend the range of the evidence, it is not objectionable. 
Denver & R. G. Ry. Co. v. Roller (C.C.A.) 100 F. 738, 49 L. R. A. 77; Proechel 
v. U. S. (C.C.A.) 59 F.(2d) 648. If the question commingles with the statement 
of fact matters of mere professional opinion as distinguished from matters of 
fact, the objection must call the attention of the trial court to the objectionable 
parts, separated from the remaining portion of the unobjectionable matter. 
Borkheim v. Borkheim, 65 Cal.App. 218, 223 P. 429; Roark v. Greeno, 61 Kan. 
299, 59 P. 655. 

[13] The objection made to the following question propounded to Mrs. Drake, 
widow of the insured: “What did you see occurring between Mr. Drake and those 
two representatives?” The witness started to answer as follows: A. “They were 
conversing. I was busy around the -” At this point the witness was inter- 
rupted. Such an answer is merely preliminary and most assuredly is not prejudicial 
error. The witness gave further testimony, thereby identifying the draft above 
referred to, but appellant made no objection thereto. Error (c), predicateu on 
the admission of Mrs. Drake’s testimony, is thus disposed of against appellant’s 
contention. 

No viewpoint of approach discloses reversible error. 

Affirmed. 

Upon Petition for a Rehearing. 

3y its petition for rehearing appellant charges, (1) incomplete statement, and 
failure to consider its motion for a directed verdict, and its exception on denial 
thereof, which were properly presented to the court and argued in its brief. These 
questions are (2) insufficiency of the evidence to establish that the death of the 
insured resulted from bodily injuries, independently and exclusively of all other 
means, and (3) insufficiency of the evidence to establish that insured’s death was 
effected by accidental means. 

It may add to lucidity and clarity to say that the policy insured Raymond E. 
Drake “against loss resulting from bodily injuries, effected directly and inde- 
pendently of all other causes, through accidental means, * * * as specified in the 
following schedule, subject to the provisions and limitations (thereinafter) con- 
tained.” The schedule provides that if, within ninety days after the accident, “such 
injuries * * * shall result independently and exclusively of all other causes * * * ” 
in loss of life, appellant will pay the principal sum of the policy. And a further 


_,. Virginia Beach Bus Line v. Campbell (C.C.A. 4) 73 F.(2d) 97; Napier v. Greenzweig 
(C.C.A. 2) 256 F. 196; Denver & Rio Grande Ry. Co. v. Roller (C.C.A. 9) 100 F. 738, 49 
L.R.A. 77; Illinois Power & Light Corporation v. Hurley (C.C.A. 8) 49 F.(2d) 681; Laughlin 
vy. Christensen (C.C.A. 8) 1 F.(2d) 215; Graves v. Union Oil Co. of California, 36 Cal. App. 
766, 173 P. 618; 11_R.C.L. 579, 581; Rudat v. Carithers, 137 Gal App, 92, 30 P.(2d) 435. | 

** Swensen v. Bender (C.C.A. 9) 114 F. 1; Western Coal Mining Co. v. Berberich 
(C.C.A. 8) 94 F. 329; Woodward v. Chicago, etc., Ry. Co. (C.C.A. 8) 122 F. 66; Napier v. 
Greenzweig (C.C.A.) 256 F. 196; Hutter v. Hommel, 213 Cal. 677, 3 P.(2d) 554; Stuart v. 
Preston, 2 Cal.App.(2d) 310, 38 P.(2d) 155; Id. (Cal.App.) 39 P.(2d) 441; Harrison v. De 


pang, 3h Cet Aoe. (28) 662, 39 P.(2d) 866; Forbis v. Holzman (Feb.1936) 5 Cal.(2d) 407, SS 
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provision: “The insurance under this policy shall not cover accident, injury, * * * 
death or other loss caused directly or indirectly, wholly or partly, by. bodily or 
mental infirmity, bacterial infections * * * or by any other kind of disease. * * * ” 
This court in fact did consider and decide all these questions. We: think the 
testimony disclosed in the record is amply sufficient to be submitted to the jury and 
no error was committed in denying the motion. 
The petition for rehearing is denied. 


GINSBURG v. PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA. No. 258. 
Circuit Court of Appeals, Second Circuit. April 5, 1937. 
89 Federal Reporter (2d) 158. 
1. MISREPRESENTATION. | z 

Misrepresentation in application for sickness and accident insurance should be 
deemed material, where it is reasonably calculated to affect the action and conduct 
of the insurer. 

(For other cases, see Insurance, Dec. Dig. § 255.) 

2. CONCEALMENT. 

Where applicant for sickness and accident insurance, in answer to specific 
inquiries as to particular diseases and general inquiry as to any injury, illness, or 
treatment by or consultation with physician within seven years, failed to disclose 
that he had had two attacks of bronchitis, a rash called toxic erythema, an attack 
of influenza, and two attacks of acute pharyngitis, accompanied once by diarrhea, 
and failed to mention a nasal operation, or attendance by a physician for one of 
the attacks of bronchitis, or that he had received a disability payment from another 
insurer, the suppression of such series of facts was material. 

(For other cases, see Insurance, Dec. Dig. §§ 291[4], 292, 299.) 

3. MATERIALITY. ; 

Where applicant for sickness afd accident insurance, in reply to_ specific 
inquires, answered that he had never had bronchitis, when in fact he had had 
two attacks, one shortly prior to the application, the materiality of the misrepre- 
sentation was not affected by the fact that the bronchitis was unrelated to the 
disease upon which a claim for indemnity was subsequently based. 

(For other cases, see Insurance, Dec. Dig. § 291[4].) 

4. CONSULTATION. 

Statements in application for insurance regarding consultation with physicians 
are ordinarily deemed material as matter of law, though exceptions would doubt- 
less be made for consultations so trivial that anyone would forget or disregard 
them. 

(For other cases, see Insurance, Dec. Dig, § 292.) 

5. RESCISSION. 

Insurer counterclaiming for rescission of policy for misrepresentations was 
not limited to proof of those specified in a notice of rescission given by it, where 
it was not then informed of all the facts. 

(For other cases, see Insurance, Dec. Dig. § 395.) 

Appeal from the District Court of the United States for the Southern. Dist- 
rict of New York. 

Action by Sol Wiener Ginsburg against the Pacific Mutual Life Insurance 
Company of California to recover benefits of an insurance policy in which defend- 
ant interposed a counterclaim, asking for a rescission of the policy of insurance. 
From a judgment for plaintiff, defendant appeals. 

Reversed. 

See, also (C.C.A.) 69 F.(2d) 97. 

Katz & Sommerich, of New York City (Maxwell C. Katz, Raymond T. Heil- 
pern, and Irving S. Freedman, all of New York City, of counsel), for appellant. 

, Conboy, Hewitt, O’Brien & Boardman, of New York City (Bernard Sobol, 
of New York City, of counsel), for appellee. 

Before Manton, Augustus N. Hand, and Chase, Circuit Judges. 

MANTON, Circuit Judge. 

_ October 21, 1931, appellee applied to the appellant for a noncancellable income 
policy of insurance providing indemnity for loss of time due to sickness or acci- 
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dent. The application was filled out on that day and a medical examination was 
had October 22, 1931. A supplementary application, required of the appellee 
because he was a physician using radium or X-ray apparatus, was submitted 
October 27, 1931. November 2, 1931, appellant’s agent, Whitelaw, accepted a 
check made to his order covering the first annual premium on the pelicy, the home 
ofice approved the risk November 9, 1931, and the policy was delivered November 
13, 1931,. Appellee became ill November 8, 1931, and went to the hospital the next 
day where his disease was diagnosed as infectious radiculitis, a curable disease 
affecting the brain, spinal cords, and roots. He left the hospital December 15, 
1931; on June 4, 1932, he became ill again, this time with an incurable disease 
known as multiple sclerosis. 

On June 13, 1932, a claim for indemnity was submitted to and rejected by 
the appellant. This action followed to recover on the policy and appellant in a 
counterclaim asked for rescission. At the trial, both parties moved for a directed 
verdict; also there were motions for judgment on the counterclaim and for a 
dismissal thereof. Later a motion was made to set aside the verdict in appellee’s 
favor and for a new trial. The court, reserving decision on these motions, directed 
a verdict for the appellee. 

This suit may be disposed of by a consideration of the motions respecting 
the counterclaim. Assuming that the policy became effective at the date of 
payment November 2, 1931, we are satisfied that the appellee made material mis- 
representations in his application for insurance which warrant the rescission of 
the policy. 

There were admitted misrepresentations which were deemed below to be 
trivial. The application specifically asked whether the insured had suffered 
from bronchitis and the appellee did not disclose that in 1929 and 1931 he had 
acute tracheo-bronchitis; though there were questions relating to skin diseases 
and influenza, the insured, said nothing about a rash called toxic erythema in 
1925 or an attack of influenza in 1918. The application inquired about operations 
and the appellee failed to make note of a nasal operation in 1923. In 1926 the 
appellee suffered two attacks of acute pharyngitis accompanied once by diarrhea 
but made no mention of this. The only disclosure of information consisted in 
the following question and answer: 

“What injuries or illnesses or treatments by or consultation with physicians 
or practitioners, have you had during the last seven years? Give particulars of 
each Illness, Injury, Consultation or Treatment. A. Tonsilitis (r. b. c. in urine), 
tonsillectomy after recovery. Date 1926. Duration: 2 wks., Results: Good. 
Physician’s name and address: Dr. Celler,—deceased.” 


Various tests of the materiality of misrepresentations have been suggested. 
A misrepresentation is said to be material if it substantially increases the chances 
of the loss insured against [Penn Mutual Life Ins. Co. v. Mechanics’ Savings 
Jank & Trust Co. (C.C.A.) 72 F. 413, 428, 38 L.R.A. 33], or if by full disclosure 
a careful insurer would have made further study regarding the acceptance of the 
risk [Jefferson Standard Life Ins. Co. v. Clemmer (C.C.A.) 79 F.(2d) 724, 733, 
103 A.L.R. 171], or if an underwriter with full information might have refused 
the risk or made a demand for a higher premium or offered a less favorable form 
of policy. Solez v. Zurich Gen. Accident & Liability Ins. Co., 54 (F.2d) 523 
(C.C.A. 2), Appeal dismissed 296 U.S. 668, —— S.Ct. —~—; Travelers’ Ins. Co. v. 
Pomerantz, 246 N.Y. 63, 158 N.E. 21. 


[1. 2] Within reasonable and fair limits, an underwriter is entitled to a disclo- 
sure of information upon which to dictate the terms of the risk, and a misrepre- 
sentation should be deemed material where it is reasonably calculated to affect the 
action and conduct of the insurer. When so considered, it can be said here that 
the suppression of a series of facts, as to conditions of health and recurrent 
illnesses, was material though some of those facts singly may appear relatively 
unimportant. The general question and answer propounded above gave notice to 
the appellee thet the insurer deemed it material to learn of his illnesses during 
the past seven years and the specific question addressed to him should have been 
truthfully answered. The problem of materiality became simplified by the various 
specific questions addressed to the subjects which were misrepresented. Dudgeon 
v. Mutual Benefit Health & Accident Co., 70 F.(2d) 49 (C.C.A.4). In this man- 
ner the insurer indicated the importance which it attached to the information sought 
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to be obtained and the insured was relieved of misgivings in the matter. The 
various illnesses enumerated were not disclosed; mere innocence of motive, if it 
existed, did not detract from the misrepresentations made. 

(3] He had had two attacks of bronchitis, one in 1929 and another in 1931, 
just prior to his application for insurance; yet he answered that he had never had 
bronchitis. It makes no difference that it was an illness unrelated to the disease 
upon which the present claim for indemnity is based. Jefferson Standard Life Ins, 
Co. v. Clemmer, supra. That such a causal connection is not necessary seems also 
to be the law of New York. Jenkins v. John Hancock Mutual Life Ins. Co., 257 
N.Y. 289, 178 N.E. 9. If the rule were otherwise, the insured could freely 
misrepresent information specifically requested and still recover on the policy if 
the causal connection could not be traced. Such unfairness to the underwriter 
is obvious, particularly so in the case of health risks. 

[4] Moreover, the appellee was asked whether he had ever been attended by 
a physician and in his answer he neglected to state the record of the attack of 
bronchitis in 1931 when he was so attended. Statements regarding consultations 
with physicians are ordinarily deemed material as a matter of law [Dudgeon v. 
Mutual Benefit Health & Accident Co., supra; Raives v. Raives, 54 F.(2d) 267 
(C.C.A.2); Anderson v. Aetna Life Ins. Co., 265 N.Y. 376, 193 N.E. 181] though 
no doubt an exception is to be made for consultations so trivial that anyone would 
forget or disregard them. 

Likewise, the appellee did not disclose that at the time of the attack of 
bronchitis he had made a claim against another insurer and had received a dis- 
ability payment. Yet there was a specific question addressed to this matter. 

[5] In its notice of rescission the appellant made a tender of all premiums 
paid with a statement of various grounds for rescission. But since it was not 
then informed of all the facts, it was entitled to prove fully the misrepresentations 
above mentioned and to rely upon them for a rescission of the policy. 

The complaint should have been dismissed and a judgment of rescission granted 
on the counterclaim. 

Judgment reversed. 


CONTINENTAL CASUALTY CO. v. YOUNGBLOOD. No. 14106. 
Supreme Court of Colorado. March 29, 1937. 

Rehearing Denied April 19, 1937. 

66 Pacific Reporter (2d) 1276. 


HERNIA. 
Evidence held to justify judgment against insurer on accident policy for loss 

of time of insured during hospitalization at time of operation for hernia and period 

of convalescence thereafter on ground that nine months intervening between time 

of injury and hospitalization and convalescence was not so unreasonable as to 

preclude recovery under provision of policy which imposed no time limitation. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 


In Department. 
Error to County Court, City and County of Denver; George A. Luxford, 
udge. 

; “Action by Noble E. Youngblood against the Continental Casualty Company. 
From a judgment of the County Court in favor of the plaintiff on the defendant's 
appeal from the judgment of the justice of the peace ‘court in favor of the plaintiff, 
the defendant brings error. 

Affirmed. 

4 Bartels, Blood & Bancroft and Paul P. Eagleton, all of Denver, for plaintiff 
in error. 

James R. Hoffman, of Denver, for defendant in error. 

BAKKE, Justice. 

Plaintiff in error, an insurance company, was defendant below, and defendant 
in error, the insured, was plaintiff below. They will be spoken of herein as the 
Insurance Company and the insured. 

The insured originally brought his action in a justice court for $300, basing 
his claim on loss of time from his work while he was in the hospital for an opera- 
tion for hernia and a period of convalescense thereafter. He had judgment in 
the sum of $300 in the justice court and the case was subsequently tried de novo 
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in the county court without a jury and without written pleadings and he obtained 
the same judgment as in the district court. The case is here on review based on 
four assignments of error, only one of which is necessary for us to consider, viz., 
that the judgment was unsupported by the evidence. Both parties agree that the 
case may be decided upon an application for supersedeas. 

The pertinent portions of the contract of insurance upon which recovery was 
allowed are as follows: 

1. “The insurance given by this policy is against loss of life, limb, limbs, sight 
or time resulting from personal bodily injury (suicide or self-destruction while 
either sane or insane not included) which is effected solely and independently of 
all other causes by the happening of a purely accidental event, all in the manner 
and to the extent hereinafter provided.” 

“A, Total Disability. If injury such as before described shall at once and 
continuously after the occurrence of the accidental event wholly disable the Insured 
from performing each and every duty pertaining to his occupation the Company 
will pay said Weekly Indemnity for such period as the Insured shall be so disabled.” 

“B. Intermediate Disability. Or if injury such as before described shall from 
the date of the accident or immediately following total disability continuously 
disable and prevent the insured from performing a major portion of the daily 
duties pertaining to his occupation, the Company will pay three-fourths said 
Weekly Indemnity for fhe continuous period of such disability not exceeding fifty- 
two weeks.” 


“C. Partial Disability. Or if injury such as before described shall not at 
once wholly and continuously disable the Insured but shall thereafter within one 
hundred days wholly disable him, or shall from the date of the accident or imme- 
diate disability continuously disable and prevent the Insured from performing work 
substantially essential to his duty or duties, the Company will pay one-half said 
Weekly Indemnity for the period of such disability not exceeding two hundred 
weeks.” 

“Part VIII. Hospital Indemnity and Nurses Fees. 


“(A) If the insured by reason of injury for which Weekly Indemnity is pay- 
able under the terms of this policy shall be under treatment and also be resident 
in a licensed hospital, the Weekly Indemnity otherwise payable for the loss of 
time during the period of such residence, not exceeding twelve consecutive weeks, 
shall be increased one hundred per cent.” 

It appears that the insured, a linotype operator, sustained an accidental injury 
on June 13, 1935, while helping to lift approximately 250 pounds of linotype metal. 
The nature of the injury was not disclosed until July, 1935, when it was diagnosed 
by the insured’s physician as hernia. The injury did not prevent the insured from 
performing most of his duties as a linotype operator, but after the injury he could 
not do any lifting. He was not operated on for his hernia until about nine months 
after its discovery, or until March 12, 1936. He remained in the hospital from 
March 11 until the 28th of March and stayed at home until the 27th of April, 
1936, at which time he resumed work. He was partially disabled from the latter 
date until the 25th of June, 1936, at which time he resumed all of the duties of 
his occupation. 

The Insurance Company’s contention is that there is no liability on the con- 
tract because the lost time for which compensation was sought is not within the 
restrictive provisions of paragraphs A, B, and C recited above, and that the insured 
cannot recover for loss of time in the hospital and the period of convalescence 
because not within the 100-day time limit found in paragraph C above. The Insur- 
ance Company contends further that no claim should have been allowed for loss 
of time on account of hospitalization and period of convalescence because it was 
not urged specifically in the lower court. 


Counsel for the insured relies with strong urge upon the case of Reed v. 
Massachusetts Bonding & Insurance Co.. 98 Colo. 257, 57 P.(2d) 697, where the 
court had under consideration a somewhat similar situation, which, however, we 
do not feel is controlling in the instant case, because that case was not determined 
on the basis of loss of time for hospitalization and convalescence. 

_ The important point in the instant case is that the provision for hospital indem- 
nity found in part VIII quoted above contains no restrictions as to time and the 
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trial court apparently found that the nine months intervening between the time of 
the injury and the hospitalization and convalescences was not unreasonable. 
There being no written pleadings, the insured’s case was sufficiently covered by 
the opening statement of his counsel, and the court had the contract before it. 
The lower court based its judgment on paragraph VIII, supra, allowing recoy- 
ery for loss of time in the hospital and period of convalescence, and there was 
ample evidence to support that conclusion. 
Judgment affirmed. 
Burke, C. J., and Hilliard, J., concur. 


GOLD v. MUTUAL BEN. HEALTH & ACCIDENT ASS’N. No. 34180. 
Supreme Court of Louisiana. March 1, 1937. 
Rehearing Denied March 29, 1937. 
173 Southern Reporter 525. 
1, OTHER INSURANCE. 

Where fact that applicant had other accident insurance was not listed as ground 
of ineligibility in mutual benefit association and applicant had annual income from 
$10,000 to $20,000 so that the $400 per month that he would receive under all pol- 
icies for accidental injuries would not exceed the association’s 80 per cent rule 
existence of other accident insurance did not render applicant ineligible, and fail- 
ure to disclose existence of other insurance did not constitute breach of warranty 
precluding recovery, in view of applicable Arkansas law (Acts Ark. 1925, p. 419, 
§ 14). 

(For other cases, see Insurance, Dec. Dig. § 201.) 

2. ATTORNEY ’S FEES. 

Where insured sued for $1,000 for 5 months’ disability, $237 for 914 weeks’ 
hospital expense, and 12 per cent. penalty or statutory damage amounting to $148, 
$300 allowance for attorney’s fee to which insured was entitled under Arkansas 
laws held inadequate and was increased to $450 (Acts Ark.1925, p. 405). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from First Judicial District Court, Parish of Caddo; Robert Roberts, 
Judge. 

Action by Joe Gold against the Mutual Benefit Health & Accident Association. 
From judgment for plaintiff, defendant appeals and the plaintiff answered the 
appeal seeking increase in attorney’s fee. 

Judgment amended and, as so amended, affirmed. 

E. W. & P. N. Browne, of Shreveport, for appellant. 

Isaac Abramson, of Shreveport, for appellee. 

Hiccins, Justice. . 

This is an action by the holder of two disability insurance policies to recover 
disability benefits, hospital expenses, statutory damages or penalties, and a reason- 
able attorney’s fee. 

The defense was that the plaintiff made a false answer in reply to a question 
contained in the application in stating that he, did not have any other accident or 
health insurance, when he did have such insurance, and that under the laws of 
Arkansas, where the policy was written, this constituted a breach of warranty and 
voided the policies, because the applicant was ineligible for additional insurance. 

There was judgment in favor of the plaintiff on all items claimed, and the 
defendant appealed. The plaintiff answered the appeal and asked that the attorney's 
fee of $300 granted by the trial judge be increased to the sum of $750. 

Defendant issued plaintiff two policies of insurance, while he was a resident 
of the State of Arkansas, requiring the defendant association to pay him $100 per 
month on each policy for disability and also hospitalization expenses, the premiums 
for each policy amounting to $48 per year. There is no dispute that the plaintiff 
was accidentally injured and disabled within the meaning of the policy. 

The defense of breach of warrenty, resulting from the plaintiff’s erroneous 
statement in the application, is predicated on the provisions of section 14 of Act 
No. 179 of 1925 of the State of Arkansas (page 419), which reads as follows: 

“Statements, representations, and answers on the part of applicants for mem- 
bership to question of age, condition of health, and eligibility shall be construed as 
warrantics on the part of the applicant, and-such applicant be bound thereby, 
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and shall constitute a part consideration for issuance of the policy or certificate of 
membership on the part of the association.” (Italics ours.) 

It is conceded that the above statute applies to mutual benefit and assessment 
companies and that the Supreme Court of Arkansas has not construed that part 
of the above section which deals with eligibility. 

Counsel for the defendant argues that since the plaintiff admitted that he had 
an accident insurance policy with the A&tna Life Insurance Company at the time he 
signed the application which paid benefits in the sum of $200 per month for dis- 
ability, he was ineligible for membership in the defendant association. 

Counsel for the plaintiff contended that the fact that plaintiff, at the time he 
signed the application, did not disclose that he had an accident policy, did not affect 
his eligibility under the defendant associations own rules and regulations. 

In defendant’s Salesman’s Rate Book and Manual, at page 21, we find the 
following : 

“Not Eligible. Persons who are under or over the age limits set for the 
respective policies, who are engaged in occupations classed as Non Insurable, who 
are blind, deaf or compelled to use a crutch or cane, who are insane, feeble-minded 
or who have suffered from cancer, fits, epilepsy, vertigo, gastric ulcer, syphillis, 
gout, pulmonary hemorrhage, locomotor ataxia, tuberculosis, paralysis, insanity, 
blindness, deafness, drug addiction, any form of heart or kidney trouble, who are 
intemperate, reckless, disreputable or without visible means of support, or who 
are seriously reformed or have heen disabled with unusual frequency by either 
cecident or illness, are not insurable.” (Italics ours.) 

On the following page, it is stated: : 

“Over Insurance. The monthly indemnity should not exceed 80% of the actual 


money value of the Insured’s time salary. Fraudulent claims are encouraged by 
overinsurance.” (Italics ours.) 


_ It will be noted that the fact that an applicant had other accident and health 
insurance is not listed as a ground of ineligibility. Other insurance is dealt with 
under a separate heading and in a different paragraph. 


In the instant case, it was shown that the policy holder had an income from 
$10,000 to $30,000 per year and, therefore, the $400 per month that he would receive 


from this disability for accidental injuries would not exceed the 80 per cent. rule 
above quoted. 


J. L. Mims, of Dallas, Tex., qualified as an expert actuary, and J. M. Tomp- 
kins, an underwriter, testified that the existence of other insurance would have 
no effect upon the eligibility of the applicant. 

Malcolm Gannaway, an attorney from Little Rock, Ark., testified that he con- 
sidered the plaintiff’s answer in the application a warranty and not a representation. 

[1] Plaintiff testified that he fully disclosed the existence of the policy with 
the AZtna Life Insurance Company to the defendant’s agent who filled out the 
application, and that the agent considered this circumstance immaterial, and ans- 
wered the question by writing in the word “none.” In the same application, the 
agent, in reply to another similar question, wrote in the words, “Other insurance 
pending.” Of course, the application was forwarded to the proper representatives 
of the association for approval before the policies were issued. There is nothing 
in the record to indicate that any investigation was made as to this other insurance 
that was pending. The company itself, apparently, considered the plaintiff eligible 
and evidently did not consider the fact that he had other insurance pending added 
to the risk, because defendant accepted him as a member and issued the policies. 
We mention this to show that the company’s own officials construed the word “eli- 
gible” in the same way es our learned brother below, i. e., that the existence of 
other accident and health insurance did not render applicant: ineligible. Mr. Car- 
roll, vice president of the defendant association, in his depositions, does not state 
that other prior insurance renders the applicant ineligible, but that it is an element 
of risk. The two, i. e., risk and ineligibility, are not synonymous. It is our opinion 
that the defense of ineligibility of the applicant or breach, of warranty is without 
merit. 

[2] The remaining question is as to a reasonable attorney’s fee, which plaintiff 
is entitled to under Act No. 139 of 1925 of the Laws of the State of Arkansas 
(page 405). The trial judge originally allowed $500, and subsequently, on a motion 
for a new trial, reduced this amount to the sum of $300. Plaintiff sued for the 
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sum of $1,000 for 5 months’ disability, $237 for 9% weeks’ hospital expense, and 
12 per cent. penalty or statutory damage amounting to $148. Under the circum- 
stafices, we believe the sum of $300 is inadequate and increase the attorney's fee 
to the sum of $450. 

For the reasons assigned, the judgment appealed from is amended by increas- 
ing the attorney's fee from $300 to $450, and, as thus amended, the judgment is 
affirmed at appellant’s costs. 

O'’Niell, C. J., absent. 


SERVEN v. METROPOLITAN LIFE INS. CO. No. 29965. 
Supreme Court of Nebraska. April 23, 1937. 
272 Northwestern Reporter 922. 
1. CONTINUOUS DISABILITY. 

Evidence held to justify judgment for disability benefits of accident policy on 
ground that insured had suffered continuous total disability within coverage of 
policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. ATTEMPT TO WORK.. 

Unsuccessful attempt of insured to return to usual work, even though some 
of duties are performed in agony and pain, does not conclusively negative con- 
tinuous total disability. 

(For other cases, see Insurance, Dec. Dig. § 528.) 

3. TOTAL DISABILITY. 

Literal interpretation of term “total disability” in accident policy implying 
utter mental and physical helplessness as condition of liability will not be adopted, 
where it would result in unreasonable and unjust forfeiture of insurance: 

(For other cases, see Insurance, Dec. Dig. § 524.) 

5. DENIAL OF LIABILITY. 

Insurer denying liability for disability benefits of accident policy on ground 
of nonexistence of disability within coverage of policy could not interpose defense 
of lack of notice under contract after commencement of action on policy. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

Syllabus by the Court. 

1. An examination of the evidence reveals that it is sufficient to support a 
verdict based upon the continuous and total disability of the insured. 

2. An unsuccessful attempt of an insured to return to his usual work, even 
though some of the duties are performed in agony and pain, does not conclusively 
negative a continuous total disability. 

3. “A literal interpretation of the term ‘total disability,’ in an accident insur- 
ance policy implying by its terms utter mental and physical helplessness as a 
condition of liability, will not be adopted, where it would result in an unreason- 
able and unjust forfeiture of the accident insurance.” McCleneghan v. London 
Guarantee & Accident Co. (Neb.) 271 N.W. 276. 

4. A party who gives one reason for his conduct and decision as to a matter 
involved in controversy cannot after litigation has begun defend upon another 
and a different ground. 

Appeal from District Court, Lancaster County; Broady, Judge. 

Action by Edwin IL. Serven against the Metropolitan Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Beghtol, Foe & Rankin, of Lincoln, for appellant. 

Chambers & Holland and Bernard Gradwohl, all of Lincoln, for appellee. 

Heard before Goss, C. J., Good, Eberly, Day, Paine, and Carter, JJ., and 
Blackledge, District Judge. 

Day, Justice. 

This is an action on two policies of insurance for a disability caused by an 
accident. The first cause of action is based on the disability provision of the 
life insurance policy and the second cause of action on the accident policy. The 
insurance company appeals from a judgment in favor of the insured. 

The argument is directed to the judgment on the provisions of the accident 
policy. That policy provides for certain payments if the injury “shall, within 
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two weeks from the date of the accident, continuously and wholly disable and 
prevent the insured from performing any and every kind of duty pertaining to 
the occupation in which he is engaged at the time of the accident.” 

It is asserted that an impartial analysis of the evidence reveals that for a 
period of ten months the insured performed a substantial portion of his occu- 
pational duties. He was injured as a result of an accident on the first day of 
April, 1932. He fractured the sixth dorsal vertebra. He has spent months in the 
hospital, and his condition is progressively worse. The deferise is predicated 
upon the allegation that the insured returned to his place of business on October 
1, 1932, and for a period of about ten months thereafter worked in his store. 

It appears that Serven spent considerable time in his place of business. He 
felt an urgent necessity to try to look after the business, if possible, because it 
was not doing well in his absence. The testimony on the question of his ability 
to work during this period is in conflict. 

[1] There is evidence that during this time he was in constant pain and 
agony and was compelled to lie down a considerable portion of the time; that he 
was unable to perform any work; that on several occasions he fell to the floor; 
and that he finally collapsed completey and was taken to the Veterans Hospital, 
where he remained for 18 consecutive months. On the other hand, there is the 
testimony of various witnesses as to the time plaintiff spent at the store and the 
nature of the work he performed. An examination of the evidence reveals that 
it is sufficient to support a verdict based upon the continuous and total disabiliity 
of the insured. 

[2, 3] An unsuccessful attempt of an insured to return to his usual work, 
even though some of the duties are performed in agony and pain, does not con- 
clusively negative a continuous total disability. Rathbun v. Globe Indemnity Co., 
107 Neb. 18, 184 N.W. 903, 24 A.L.R. 191; Woods v. Central States Life Ins. Co. 
(Neb.) 271 N.W. 850; McCleneghan v. London Guarantee & Accident Co. (Neb.) 
271 N.W. 276, 277. The last case cited is particularly applicable here. There the 
insured was injured in an accident. He made a valiant effort to continue his 
work but was finally compelled to submit to an operation to remove the dis- 
ability. It was there held: “A literal interpretation of the term ‘total disability,’ 
in an accident insurance policy implying by its terms utter mental and physical 
helplessness as a condition of liability, will not be adopted where it would result 
in an unreasonable and unjust forfeiture of the accident insurance.” 

There are other assignments argued before this court, but the appellant has 
by its action limited its defense to the policy to the extent of the disability. That 
issue has been properly submitted to the jury, and the verdict thereon is final. 
Ks [4, 5] On May 27, 1935, the defendant wrote to the plaintiff’s attorney as 
ollows : 

“We seem to possess very opposite opinions as to the merits of Mr. Serven’s 
claim. I have no doubt in the sincerity of your belief that he has been and will 
be disabled. On the other hand we are very sincere in our belief that he is not 
necessarily disabled, and that if he is disabled, it is not solely on account of his 
injury of 1932. 

“We fully recognise the existence of the policy contract, and it is our desire 
to meet our obligation, whatever it may be, according to the terms of that con- 
tract. We differ only as to the facts pertaining to the extent of injury and the 
extent of disability, and if we can come to some agreement on those points we 
would deem it a pleasure to make payment under the contract with any further 
amounts that might be found to be due.” (Italics ours.) 

It has long been the rule in this jurisdiction that a party who gives one 
reason for his conduct and decision as to a matter involved in controvery cannot 
after litigation has begun defend upon another and a different ground. This 
court approved this rule in a recent case. McDowell v. Metropolitan Life Ins. 
Co., 129 Neb. 764, 263 N.W. 145. See, also, Mitchell v. Brotherhood of Locomo- 
tive Firemen and Enginemen, 103 Neb. 791, 174 N.W. 422; Yates v. New England 
Mutual Life Ins. Co., 117 Neb. 265, 220 N.W. 285; Powers v. Bohuslav, 84 Neb. 
179, 120 N.W. 942; Pittenger v. Calisbury & Alnquist, 125 Neb. 672, 251 N.W. 287; 
Hamblin v. Equitable Life Assurance Society, 124 Neb. 841, 248 N.W. 397. 

While the defendant is not now to be permitted to interpose the defense of 
lack of notice under the contract, it has not lost a substantial defense. The 
insurance company had promptly and timely notice of the accident, the injury, 
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and the disability of the insured. The insured was examined by physicians for 
the company at least six different times. The paragraph providing for monthly 
payments and examinations was optional with the insured. It was for him to 
elect to receive monthly payments and comply with conditions precedent to 
receiving them. A failure to elect to receive the payments monthly did not 
forfeit all his rights under the policy. 

The case was tried on the theory that the notice was required and that the 
agent of the company would and did waive the notices. This was harmless 
error. The instructions submitted by the court to the jury on the authority were 
upon an issue not properly before the court, so that, even if they were erroneous, 
they were not prejudicial to any substantial right of the appellant. The record 
does not require a reversal. 

Affirmed. 


FALKINBURG v. INTER-STATE BUSINESS MEN’S ACC. CO. OF DES 
MOINES, IOWA. No. 29945. 
Supreme Court of Nebraska. April 30, 1937. 
272 Northwestern Reporter 924. 
1. SUICIDE. 
Where insurer sets up defense of suicide in suit on policy, presumption 
against suicide does not have force of evidence in favor of plaintiff, but vanishes 
from case upon introduction of evidence of cause of death. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 


Syllabus by the Court. 

1. The presumption against suicide does not have, the force of evidence in 
favor of plaintiff, and vanishes from the case upon introduction of evidence as 
to the cause of death. 

2. A statement made by a party to an action as to any fact in issue unfavor- 
able to the conclusion contended for by such party is relevant, and may be intro- 
duced in evidence as an admission against interest. 

Carter, J., dissenting. 

Appeal from District Court, Douglas County; Fitzgerald, Judge. 

Suit by Ethyl Falkinburg against the Inter-State Business Men’s Accident 
ney ae Des Moines, Iowa. Judgment for defendant, and plaintiff appeals. 

rmed. 

Brome & Thomas and Harold A. Moore, all of Omaha, for appellant. 

J. W. Kinsinger, of Lincoln, and Brogan, Ellick & Shoemaker and Robert 
Hamer, all of Omaha, for appellee. 

Heard before Goss, C. J., Rose, Good, Day, Paine, and Carter, JJ., and Black- 
ledge, District Judge. 

PAINE, Justice. 

Plaintiff brought suit on an accident policy for the death of her husband. 
Defendant denied that death was caused by an accident. The jury returned a 
verdict for the defendant, and upon the motion for a new trial being overruled, 
plaintiff appeals. 

The assignment of error sets out that the verdict is contrary to the evidence 
and to the law, and that the court erred in giving instruction No. 6, and that the 
court erred in overruling the plaintiff’s objection to the testimony of David H. 
Brown respecting questions and answers given by the plaintiff at the taking of 
her deposition in another proceeding. 

The petition alleged that on April 17, 1913, the plaintiff’s husband took out a 
policy of insurance in the defendant company, which provided a payment of $5,000 
if the insured came to his death from accidental injury, and the plaintiff was 
named as beneficiary therein; that on February 20, 1935, the plaintiff’s husband 
was fatally injured by the discharge of a revolver, and died as a result of such 
injury eight days later, and plaintiff maintained that the discharge of the 
revolver was accidental, and brought suit for $5,000. 

The defendant in its answer denied that the discharge of the revolver was 
accidental, and alleged that the policy of insurance provided that there would be 
no liability on the part of the defendant company if the bodily injury was pro- 
duced by the discharge of firearms unless the accidental character of the injury 
should be established by the evidence of one eye-witness. The defendant also 





Falkinburg v. Inter-State Business Men’s Acc. Co. 527 


alleged that the policy provided that, if the insured should carry other insurance 
covering the same hazard without giving written notice to the company, said 
company would only be liable for proportionate amounts of the benefits, and 
charged that, without notice, the insured carried accident insurance in the Pru- 
dential Insurance Company of America in the sum of $3,600, and also a policy in 
the North American Accident Insurance Company in the sum of $7,500, and that 
the three policies of accident insurance in force at the time of his death were 
for a face amount of $16,100, but the court refused to admit over the plaintiff's 
objection evidence relating to the other accident insurance carried by the 
deceased, and also refused to submit to the jury that there could be no recovery 
if the death was caused by firearms unless there was an eyewitness to the acci- 
dent. 

The sole issue submitted to the jury by the trial court was whether the dis- 
charge of the revolver was accidental, and the burden of proof was upon the 
plaintiff to prove that the discharge was accidental in character. 

The evidence disclosed that for many years the deceased had been a Pullman 
conductor, and had made a satisfactory record; that he had lost practically no 
time in the service, but in July of 1934 he was compelled to stop work by illness, 
which was not physical but rather nervous in its nature; that he made at least two 
attempts to go back to work, but was unable to perform the work; that he had 
been under the care of two physicians, one of whom was somewhat of a specialist 
in mental diseases; that he drew some disability payments from a group insurance 
policy carried by the Pullman Company on its employees. 

The plaintiff and her husband had lived together very happily during these 
years, and she was sympathetic to him in his disability. There was no mortgage 
on their home, and they had seven or eight hundred dollars in cash in the bank. 
The evidence disclosed that on the morning of the fatal shooting he had been out 
washing the windows on the outside of their home; that he came into the house 
when his work was completed, and the plaintiff was working in the bathroom; 
that they visited for a few moments, then he walked through the dining-room and 
into a bed-room and had opened one of the upper drawers of a chiffonier in the 
bed-room and had taken from this drawer a 38-calibre Iver-Johnson revolver. 
The plaintiff rushed into the bed-room when she heard the explosion of the gun. 
Her husband was just falling to floor, and said: “Toody, the gun went off.” The 
plaintiff helped him get up on the bed and called for help, and neighbors came at 
once. He was taken to a hospital in the ambulance, and got along fairly well for 
a few days and then developed pneumonia and died eight days after the injury. 
The physician who examined him at the Immanuel Hospital after his arrival said 
that the bullet went in between the fifth and sixth ribs, a little over three inches 
to the left of the mid-line, and “just about the place where you can feel your 
heart beat,” about one inch below the nipple; that it came out between the 
tenth and eleventh ribs in the back. 

An expert in firearms from Kansas City testified that he had examined and 
tested some 20,000 firearms, and had some 400 in his possession; that he had 
testified as an expert in 211 cases; that the Iver-Johnson revolver was the most 
common type of gun, and that he had tested an average of about 30 of them a 
month since 1927; that he had fired the gun introduced in the case at bar; that 
it is a double-action gun; that when the trigger is pulled a safety-block rises, 
and when the hammer is released by pulling the trigger further it hits the block, 
which in turn hits the firing-pin; that the hammer never strikes the firing-pin; 
that this model is known as “hammer the hammer,” and is so advertised, and 
means that one can hit the hammer without discharging the gun; that he fired 
ammunition from this gun and made thorough tests of it. There was found in 
the gun a shell which had been discharged, and just ahead of it a shell which had 
misfired, and this expert said he found bright, untarnished spots in both of the 
Primer caps at the place of indentation. 

_Another expert called by the defendant testified that he was ordnance 
officer and had formerly been stationed at Fort Omaha; that he had had charge, 
at the Frankfort arsenal and Springfield armory, of making tests with ammuni- 
tion and guns, and had wrtten two text-books for army use upon this subject; 
that he owned a gun of the same make as the one introduced in evidence; that 
it took a pressure of approximately seven pounds to discharge the hammer after 
it had been cocked, but that when the trigger was pulled in double action to 
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pull back the hammer it required a pressure of approximately 15 pounds to 
discharge the gun; that the bottom of the indentation of both the discharged 
cartridge and the one that had misfired were bright, showing the recent exposure 
of the bright undersurface by the sharp blow of the firing-pin; that he examined 
these two shells on May 16, and again on July 8, 1935; that the first time that 
corrosion was noted on the primer caps was on July 8, 1935, and that they were 
both corroded over. 

At the time of the shooting the deceased was in his own bed-room, and as the 
plaintiff came into the room she first saw him falling to the floor, and the gun 
was falling to the floor at the same time. 

The third assignment of error is that the court erred in giving instruction 
No. 6, which reads as follows: “You are instructed that the law presumes that 
the insured did not intentionally take his own life, and this presumption obtains 
until evidence is produced, tending to show that the insured did in fact take 
his own life, and after considering all of the evidence, if you find from a pre- 
ponderance of all the evidence and the consideration of this presumption that 
the deceased, Orville G. Falkinburg, came to his death by the accidental discharge 
of the revolver, then your verdict will be in favor of the plaintiff, but, if you 
find that all of the evidence and this presumption against suicide as above set 
forth fails to prove by a preponderance of the evidence that the insured, Orville 
G. Falkinburg, died as a result of the accidental discharge of the revolver, then 
your verdict will be for the defendant.” The first few lines of this instruction 
were taken practically verbatim from instruction No. 2 requested by the plaintiff. 

Plaintiff insists that in the last part the court told the jury that this presump- 
tion has merely the force of proof, and thereby destroyed the entire purpose 
of the rule; that this is responsible for the confusion in the minds of the jury, 
and was prejudicial to the plaintiff. In the opinion of this court, this instruction 
was more favorable to the plaintiff than it should have been, in that it told the 
jury that both the evidence and the presumption should be considered by the jury. 

[1] In Del Vecchio v. Bowers, 296 U.S. 280, 56 S.Ct. 190, 191, 80 L.Ed. 229, 
it is said in an opinion by Justice Roberts: “No rags or other material were dis- 
covered such as would suggest that Bowers was cleaning the pistol. * * * The 
parties agree the injury was self-inflicted, but are in controversy as to whether 
it was accidental or intentional. * * * The natural love of life, the comparative 
infrequency of suicide as contrasted with accident, * * * justify a presumption, 
which the law indulges in such a case, that the death was accidental. * * * 
Once the employer has carried his burden by offering testimony sufficient to 
justify a finding of suicide, the presumption falls out of the case. It never had 
and cannot acquire the attribute of evidence in the claimant’s favor. Its only 
office is to control the result where there is an entire lack of competent evidence. 
If the employer alone adduces evidence which tends to support the theory of 
suicide, the case must be decided upon that evidence. * * * The Court of Appeals 
erred in holding that as the evidence on the issue of accident or suicide was, in 
its argument, evenly balanced, the presumption must tip the scales in favor 
of accident.” Other cases in support of this holding are: Dodder v. Atna Life 
Ins. Co., 104 Neb. 70, 175 N.W. 651; Green v. New York Life Ins. Co., 192 
Iowa, 32, 182 N.W. 808; Sawyer v. Mutual Benefit Health & Accident Ass'n, 
121 Neb. 504, 237 N.W. 615; De Bruler v. City of Bayard, 124 Neb. 566, 247 N.W. 
347; Hawkins v. Kronick Cleaning & Laundry Co., 157 Minn. 33, 195 N.W. 766, 
36 A.L.R. 394. 

(2, 3) The plaintiff alleges prejudicial error in admitting the testimony of the 
witness David H. Brown, over the objection of the plaintiff, as to testimony given 
by the plaintiff, Ethyl Falkinburg, in a deposition taken in an action pending 
between other parties, and to which the defendant was not a party. Mr. Brown 
was a notary public and shorthand reporter, who had in court his original notes 
taken by him of the evidence given by the plaintiff in a deposition on July 25, 
1935, in which he was allowed, over the objection of the plaintiff, to testify that 
she did not hear her husband state how it happened that he was shot; that he 
did not tell in her presence, as she had gone to another room to get a blanket 
to put around him. Plaintiff insists that, as this deposition was taken in another 
case and at the instance of another party, who is not a litigant in the case at bar, 
it was a glaring example of the misuse of this evidence, and cites 3 Wigmore, 
Evidence (2d Ed.) § 1415, that, if a witness is available for testifying his depos'- 
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tion may not be used, and section 20-1246, Comp.St.1929, showing under what 
conditions a deposition may be used in court. It is the opinion of this court that 
this evidence so taken was admissible without the necessity of laying a founda- 
tion, for it was clearly an admission against interest upon a material matter, 
and was admissible against the plaintiff as original evidence. Two opinions of 
this court on this point are Luikart v. Korbmaker, 128 Neb. 19, 258 N.W. 263, 
and Gentry v. Burge, 129 Neb. 493, 261 N.W. 854, in which latter case the 
admissions had been made before a referee in bankruptcy, and in the opinion of 
this court the trial court was right in allowing the evidence to be read to the jury. 
The most recent opinion is McDaniel v. Farlow (Neb.) 271 N.W. 905, which 1s 
squarely in point. 

We have discussed the errors alleged by the plaintiff and have reached the 
conclusion that the rulings of the trial court on evidence and the instructions 
given the jury were in no wise prejudicial to the plaintiff, and that the evidence 
sustains the verdict returned. The judgment of the trial court is hereby 

Affirmed. 

Carter, Justice, dissents, 


PICCININNI v. Z TNA LIFE INS. CO. 
Supreme Court, Appellate Division, Second Department. April 9, 1937. 
294 New York Supplement 880. 
1. LOSS OF VISION. 


In action on accident policy, whether false statement in application relating 
to impairment of insured’s vision materially affected acceptance of risk or hazard 
assumed by insurer held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

4. MISREPRESENTATION. 

Even an innocent misrepresentation would avoid policy if it materially affected 

acceptance of risk or hazard assumed by insurer (Insurance Law, § 107[f] ). 


(For other cases, see Insurance, Dec. Dig. § 256[2].) 


In action on accident policy, defended on ground that false statement in 
application relating to insured’s impaired vision materially affected acceptance of 
risk, proper method of eliciting testimony from duly qualified witness as to such 
issue was to ask witness whether, from practice and usage of accident insurance 
companies generally, knowledge of insured’s impaired vision would have led to 
rejection of risk or to further inquiry. 

Lazansky, P. J., and Adel, J., dissenting in part. 

Appeal from Appellate Term, Second Department. 

Action by Pasquale Piccininni against the Aitna Life Insurance Company. 
From an order reversing upon the law a judgment of the City Court of the City 
of New York, County of Queens, in favor of plaintiff, in the sum of $1,461.45, and 
dismissing the complaint, plaintiff appeals by permission. 

Modified, and, as modified, affirmed. 

Argued before Lazansky, P. J., and Johnston, Adel, Taylor, and Close, JJ. 

J. Irwin Shapiro, of New York City, for appellant. 

James F. Robertson, of New York City (Allen M. Taylor, of New York 
City, on the brief), for respondent. 

Chose, Justice. 


The action is upon a policy insuring against loss resulting directly, and inde- 
pendently of all other causes, from bodily injuries sustained during the term of 
the policy and effected solely through accidental means. The appellant recovered 
judgment after a jury trial in the City Court of the City of New York, County 
of Queens. Upon appeal to the Appellate Term the judgment was reversed and 
the complaint dismissed upon the ground that a false statement in the application 
for the policy materially affected the acceptance of the risk and the hazard assumed 
as a matter of law. 


[1-5] In our opinion it was a question of fact for the jury to determine 
whether the false statement in the application for the policy materially affected 
either the acceptance of the risk or the hazard assumed by the insurer. Denler 
v. Continental Casualty Co., 213 App.Div. 30, 209 N.Y.S. 629; Penn Mutual Life 
Ins. Co. v. Mechanics’ Savings Bank & Trust Co. (C.C.A.) 72 F. 413, 38 L.R.A. 
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33; Ward vy. Standard Accident Ins. Co. of Detriit, Mich. (C.C.A.) 30 F.(2d) 
328, 63 A.L.R. 842. We order a new trial, rather than a reinstatement of the ver- 
dict, because the trial court erred (1) in admitting evidence regarding examinations 
of the plaintiff’s eyesight in 1920 and 1925, and (2) in charging the jury that plain- 
tiff’s statement in the application could not be false unless he had knowledge of 
the impairment of his vision. Even an innocent misrepresentation would avoid the 
policy if it materially affected the acceptance of the risk or the hazard assumed 
by the insurer. Insurance Law, § 107(f). Since the action is to be retried, 
we deem it advisable to point out also that the testimony received from the wit- 
ness Usher at folios 337-339 was improper and that the plaintiff’s objection thereto 
should have been sustained. The correct method of eliciting testimony from a 
duly qualified witness is to ask him whether or not, from the practice and usage 
of accident insurance companies generally, knowledge of thé plaintiff’s impaired 
vision would have led to a rejection of the risk or to further inquiry. Penn 
Mutual Life Ins. Co. v. Mechanics’ Savings Bank & Trust Co., supra. 

The order of the Appellate Term should be modified by striking out the words, 
“with costs to appellant, and complaint dismissed with costs,” and by inserting 
in place thereof the words “and a new trial ordered, costs to abide the event.” 
As so modified, the order is affirmed, with costs to appellant Piccininni. 

Order of Appellate Term modified by striking out the words “with costs 
to appellant, and complaint dismissed, with costs,” and by inserting in place 
thereof the words, “and a new trial ordered, costs to abide the event.” As so 
modified, the order is affirmed, with costs to appellant, Piccininni. 

Tohnston and Taylor, JJ., concur. 

Lazansky, P. J., and Adel, J., dissent and vote to affirm without modification. 


JERSEY v. TRAVELERS’ INS. CO. 
Supreme Court, New York County, Special Term. April 2, 1936. 
294 New York Supplement 938. 
1. PROOF OF DISABILITY. 

Under policy providing for payment of benefits on due proof that insured 
had become wholly disabled by bodily injuries or disease, and would be’ per- 
manently, continuously, and wholly prevented thereby for life from engaging in 
any occupation or employment for wage or profit, insured could recover only 
on proof that he had sustained bodily injury or disease, as result of which he was 
earender prevented from engaging in any occupation or employment for wage 
or proht. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. ABILITY TO WORK. 

Appraiser of buildings and construction whose work was made more difficult 
by incurable varicose ulcer of right leg which impaired his ability to climb in 
inspection of buildings requiring that third person be hired to do necessary climbing 
on some occasions held not “wholly prevented for life from engaging in any 
occupation or employment for wage or profit” within coverage of policy. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. PROOF OF DISABILITY. 

Requirement of provision of policy for payment of disability benefits that 
insurer be furnished due proof of disability was condition precedent to recovery 
on policy. 

(For other cases, see Insurance, Dec. Dig. § 536.) F 

Action by Edgar R. Jersey against Travelers Insurance Company. On motion 
to set aside determination dismissing complaint. 

Motion denied. 

Judgment affirmed by Appellate Division —— App. Div. ——, 294 N.Y.S. 


George Feinberg, of New York City, for plaintiff. 

William J. Moran, of New York City, for defendant. 

STEINBRINK, Justice. 

The defendant issued to the plaintiff a policy of insurance providing benefits 
“if the Insured shall furnish the Company with due proof that he has since 
such payment and before having attained the age of 60, become wholly disabled 
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by bodily injuries or disease, and will be permanently, continuously and wholly 
prevented thereby for life from engaging in any occupation or employment for 
wage or profit.” The facts in the case are undisputed. While the policy was 
in force and as the result of an accident the entire lower third of the plaintiff’s 
right leg became covered with an incurable varicose ulcer, in consequence of which 
any pressure on this leg causes a breaking down of tissues. By occupation the 
plaintiff is an appraiser of buildings and construction and his work requires that 
he inspect and measure the buildings from cellar to roof. In response to his 
attorney’s question as to whether he went down to cellars and climbed to the 
roofs of buildings as he used to before the ulcerous condition appeared, the plain- 
tiff said: “I didn’t go into as much detail then as I did previously because I wasn’t 
in the condition to climb and I had to be more or less careful.” In further 
elucidation, he said: “Well, in 1931, when I made an appraisal of a building my 
main practice was to visit the premises and see the structure, and then work that 
I couldn’t do, such as climbing, and one thing and another, was carried on by 
somebody else. Oftentimes I paid a man on one of these estates to measure the 
building for me and to go into the barns and lofts,” etc. 

[1-3] During part of the period covered by the first cause of action, between 
April 17, 1931, and April 16, 1922, the plaintiff worked ninety-eight days. His 
work carried him throughout the city and to points in Westchester and Long 
Island. He drove his automobile and on one occasion took trips to Connecticut 
and Massachusetts. He traveled by train and likewise by the subway and elevated 
lines even though it required the climbing of stairs. From these facts it seems 
clear that while the condition from which the plaintiff suffers makes it difficult 
for him to perform his usual work, it does not render it impossible for him to do 
so nor does it prevent him for life from engaging in any occupation or employment. 
Under the unambiguous language of the above-mentioned clause in the policy. 
the plaintiff can only recover upon proof that he has sustained bodily injury or 
disease as the result of which he was thereafter prevented from engaging in any 
occupation or employment for wage or profit. Garms v. Travelers’ Ins. Co., 
242 App.Div. 230, 273 N.Y.S. 39, affirmed 266 N.Y. 466, 195 N.E. 147; Heilbronn 
v. Travelers’ Ins. Co., 243 AppDiv. 558, 276 N.Y.S. 81; Williams v. John Hancock 
Mutual Life Ins Co., 245 App.Div. 585, 283 N.Y.S. 87. Moreover, apart from the 
claimed actual disability, the record is barren of any evidence showing that due 
proof of the disability was furnished to the defendant. This requirement is a 
condition precedent to recovery under the policy. Epstein v. Mutual Life Ins. 
Co. of New York, 143 Miss. 587, 257 N.Y.S. 772, affirmed 236 App.Div. 843, 
260 N.Y.S. 936. 

The determination at the close of the plaintiff’s case dismissing the complaint 
will consequently not be set aside. 


ECKENROTH v. PROVIDENT LIFE & ACCIDENT INS. CO. OF 
CHATTANOOGA, TENN. No. 3509. 


Court of Civil Appeals of Texas. El Paso. March 18, 1937. 
103 Southwestern Reporter (2d) 875. 
2. RELEASE. 


Insured held not entitled to avoid release and recover on accident policy after 
she had signed release and draft, where insured could read English, was not pre- 
vented from reading release or draft, and insurer had acted in good faith on esti- 
mates made by insured and her physician as to probable duration of her disability, 
paid her for several additional days and before policy obligated insurer to do so 
and there was no pressure, undue influence or misrepresentation of her condition 
by insurer. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

: Avo from County Court at Law No. 1, Bexar County; McCollum Burnett, 
Judge. 

Suit by Mrs. Emma Eckenroth against the Provident Life & Accident Insur- 
ance Company of Chattanooga, Tenn. “Judgment for the defendant, and the plain- 
tiff appeals. 

Affirmed, 

G. Woodson Morris, of San Antonio, for appellant. 
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Grady Barrett, of San Antonio, for appellee. 

Neawton, Chief Justice. 

April 15, 1935, appellant sued appellee for $240, being principal, interest, and 
attorney’s fees upon an alleged liability arising upon a contract of accident insur- 
ance. 

May 4, 1935, appellee answered, and in addition to general demurrer and gen- 
eral denial, alleged that on May 18, 1934, the parties hereto compromised the claim 
and appellee paid the amount agreed on to appellant, and received from her a full 
release of all claims arising by reason of the policy of insurance and appellant’s 
injuries. 

; By supplemental petition appellant alleged that when she signed the alleged 
release she was told by appellee’s representative that it was a receipt for the amount 
due her up to the time of the alleged compromise; that she did not read the 
alleged release, nor the draft received by her at the time; that they were not read 
to her by appellee’s agent; that had she known that said papers (the release and 
the draft) “were a settlement in full of all her claim under said policy, she would 
not have signed same”; that she believed what appellee’s agent told her and relied 
upon same, and prayed that the same be set aside. She alleged a willingness to 
give appellee credit for the amount received upon whatever judgment she should 
recover. 

Appellee, on February 5, 1936, filed a supplemental answer denying the allega- 
tions of appellant’s supplemental petition and alleging further that it had com- 
promised the claim for a valuable consideration before any sum had matured 
thereon; that by cashing the draft which was delivered to her in settlement, appel- 
lant waived any alleged fraud and ratified the settlement, as the draft showed 
plainly that it was given in full settlement of the alleged claim; that appellee’s 
agent in making the settlement relied upon the statement of appellant’s doctor and 
herself, both of whom estimated that she would be able to return to work 
about May 21, 1934; while she was paid the benefits that would accrue up to 
May 24, 1934. 

The jury was instructed to find for the defendant. The verdict was so returned 
and judgment rendered accordingly. 

Opinion. 

[1] 1. In this court appellant urges two reasons for reversal, the first being 
that the court erred at the close of appellant’s evidence in refusing to allow her to 
file a trial amendment alleging that she was ignorant, possessed little or no educa- 
tion, was inexperienced in business matters, and particularly in respect to releases, 
and at the time of the alleged execution of the pleaded release was not in a normal 
mental and physical condition, and that there was a fiduciary relation existing 
between her and the agent of appellee. The court did not abuse its discretion in 
refusing to allow the trial amendment to be filed. It did not allege any ground of 
fraud, and it alleged neither mental incapacity to understand the release nor phys- 
ical inability to read it, nor was any excuse for delay in offering the amendment 
shown. 

[2] 2. The court did not err in instructing for defendant. Appellant was injured 
May 7; she was a seamstress and saleslady in a mercantile establishment; she could 
read and write the English language. Her language was, “I can read pretty good, 
She signed the release and the draft. She admitted that appellee’s adjuster did 
not prevent her from reading the release. She was not prevented from reading the 
draft she cashed. The adjuster did not keep her from reading it, nor did the 
banker who cashed it. Dr. Dreiss, who had been appellant’s physician five or six 
years, made the preliminary report in which he estimated she would be able to 
return to work about May 21st. 7 

‘Appellant in her own handwriting made a preliminary report in which she tur- 
nished data as to the manner and character of the injury, the kind of work she 
was doing, her weekly wage, and other like matters, and in which she estimated 
that she would be able to return to perform some of her duties about May 21, 1934. 
This statement was on one of appellee’s blanks, and was returned to it by mail, 
evidently by her physician, with whom she bad left it. Accrued indemnity for loss 
of time was payable at the expiration of each thirty-day period during which the 
company was liable. The settlement was made eleven days after the injury was 
received and for an amount equal to the indemnity that would accrue for three 
more days than the estimated length of disability. 
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The first words of the body of the release read: “On account of immediate and 
advanced settlement, I now accept the sum of twenty-two and 66/100 Dollars 
($22.66) in full compromise of all indemnity or benefits under Policy No. PAW- 
4181,” etce.; and ended with a similar clause discharging the company from “any 
further indemnity for said disability,” etc. The original instruments were incor- 
porated in the statement of facts and show these clauses to be in the same ‘type 
as the body of the instrument, which in its entirety consists of only ten lines. The 
draft which appellant received and cashed carries on its face a somewhat similar 
release in the same type as the body of the instrument. Upon the back of this 
instrument just above appellant’s indorsement is yet another recital of the sum 
therein named is received in full and final settlement of all claims theretofore made 
by payee against appellee. It appears that the insurer acted in good faith upon the 
estimates made by appellant and her physician as to the probable duration of her 
disability, paid her for several additional days, and made payment at least nineteen 
days before the contract obligated it to pay. Appellant was not prevented from 
reading either the release or the draft. She so testified. She testified to no pres- 
sure or undue influence or misrepresentation of her condition upon the part of 
appellee. The only representations made as to her condition came from herself 
and her physician. The advanced payment was made at her request. It was sought 
by her, not urged by appellee. No prima facie case of fraud having been made, the 
court correctly instructed a verdict in appellee’s favor. 

Judgment is affirmed. 


HOME BEN. ASS’N v. SPRINGER. No. 5041. 
Court of Civil Appeals of Texas. Texarkana. March 11, 1937. 
104 Southwestern Reporter (2d) 172. 
1. TOTAL DISABILITY. 

In action on policy providing for benefits if insured were “disabled from 
engaging in any gainful occupation, or from performing any work, or from 
conducting any business for compensation or profit,” instruction that such provision 
meant inability to do substantial portion of usual tasks of workman in such man- 
ner as to procure and retain employment held not error, since literal construction 
would not be adopted where it would provide only negligible, if any, insurance. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. TOTAL DISABILITY. 

Ordinarily, policy requiring payment for “total disability” is not one of indem- 
nity against loss of income, but against loss of capacity to work, and “total 
disability” depends chiefly on peculiar circumstances of each case and on nature 
of occupation or employment and capabilities of person injured, and does not mean 
absolute physical disability of insured to transact any business pertaining to his 
occupation, but exists if he is unable to do any substantial portion of work 
connected therewith. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. EVIDENCE. 

Evidence held to sustain recovery of insurance benefits for “total and per- 
manent disability” of manual laborer who suffered hip and leg injury when heavy 
oil well drilling stem fell from truck. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Error from District Court, Rusk County; R. T. Brown, Judge. : 

Action by Fred Springer against the Home Benefit Association. To review 
a judgment for plaintiff, defendant brings error. 

Affirmed. 

Oltorf & Oltorf and Cecil R. Glass, all of Marlin, for plaintiff in error. 

Phillips & Smith, of Tyler, for defendant in error. 

Jounson, Chief Justice. : 

This appeal is from a judgment, entered upon findings of a jury, awarding 
defendant in error, Fred Springer, recovery for total and permanent disability, 
under an insurance policy issued to him by plaintiff in error, Home Benefit Asso- 
ciation, the pertinent terms of which read: “Should any member in this Class 
through accident become totally and permanently disabled from engaging in any 
gainful occupation, or from performing any work, or from conducting any busi- 





534 The Insurance Law Journal, Vol. 89 [Aug., 1937 


ness for compensation or profit prior to attaining the age of sixty years the 
Home Benefit Association agrees to pay to the member named herein the sum 
of one dollar for each member in good standing in this Class, said amount not 
.o exceed one thousand five hundred dollars ($1500.00) ;” 

The facts of the cause show that the insured, Fred Springer, is forty-one 
years of age; has been married twenty-four years; lives with his family; has 
no education; has no capabilities except those of a manual laborer, such has been 
his occupation continuously since he was a small boy; that the policy was issued 
to him February 23, 1923; that he was injured April 2, 1934, through an accident 
in unloading a truck of heavy iron material; that an oil well drilling stem weighing 
about 1,200 or 1,400 pounds fell from the truck, striking his hip, injuring it, and 
breaking his right leg in three places. 

Insured testified that as the result of his injuries he had been in the hospital 
up to the time of the trial 115 days; that preceding the injury he had been doing 
oil field work and truck driving; that since the injury he has not been able to do 
any work; that his condition is not improving; that from his hip down the right 
leg is perishing; that he has trouble with his hip and back; that his back, hip, 
and leg are too weak for him to walk without crutches; that he cannot stand on 
his feet and bend over and raise up as before his injury; that he suffers from 
his back, hip, and leg; that he has not heard of any kind of work that he can do 
in his condition. 

Dr. Pope, a witness for insured, testified that “there was a fracture in the 
right wing of the sacrum, that is, the bone on which the spinal cord rests above 
and on either side of that bone fuses with the bone proper in the back, and you 
can see that fracture without the aid of a glass; that there was a fracture of the 
right leg about the junction of the lower and middle third of the leg and that 
there were two fractures below that; that there was a wasting away of the 
muscles of his right leg and thigh: that the left leg is about two inches thicker 
above the knee than the right leg—that is, that the right leg has perished two 
inches in diameter; that the insured is disabled to do any kind of manual labor 
and that such condition is permanent.” 

Dr. Pickard, witness for plaintiff in error, testified: “There is not enough 
shown by the X-ray in the pelvis to give him disability on that; that if the leg 
is healed I would not think he would be both permanently and totally disabled ;” 
that he had not made a complete examination of the insured and was testifying 
only according to the X-ray; that from the information he had from his last 
examination at the time of making the X-ray he would say that insured, in his 
judgment, was then unable to work; that in his opinion insured has improved. 

Dr. Mitchell, testifying as a witness in behalf of plaintiff in error, who had 
examined the insured several months prior to the trial, testified that in his opinion 
at the time of his examination the insured was not able to work or engage in any 
gainful occupation; witness refused to negative the contention that insured was 
totally and permanently incapacitated at this time. 

The court submitted the cause to the jury upon two issues, (1) total disability, 
and (2) permanent disability, and the accompanying definitions as follows: 

“You are instructed that the words, ‘totally disabled as a result of bodily 
injury, so as to be prevented thereby from engaging in any occupation or perform- 
ing any work for wage or profit? do not mean an absolute inability to perform 
any kind of labor or occupation but such disability, if any exists, if.the person so 
disabled is unable to do any substantial portion of the usual tasks of a workman 
in such a way as to procure and retain employment. 

“ ‘Permanent disability’ is such as is continuous and may not reasonably be 
expected by the use of proper care and treatment to improve to the extent that 
the nerson so disabled may thereafter be able to perform the usual task of a 
workman in such a way to procure and retain employment the remainder of his 
natural life. 

“Special Issue No. 1: Do you find from a preponderance of the evidence in 
this case that the plaintiff, Fred Springer, on the 2nd day of April, 1934, became 
totally disabled as a result of a bodily injury so as to be prevented thereby from 
engaging in any occupation and performing any work for wage or profit, as the 
term ‘total disability’ is defined above? 
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“Answer ‘Yes’ or ‘No’ as you find the facts to be.” 

Answer: “Yes.” 

“If you answer Special Issue No. 1 ‘Yes’ and in that event only you will 
answer Special Issue No. 2. 

“Special Issue No. 2: Do you find from a preponderance of the evidence in 
this case that such total disability, if any you find, is permanent disability, as that 
term is defined in this charge? 

“Answer ‘Yes’ or ‘No’ as you find the facts to be.” 

Answer: “Yes.” 

Plaintiff in error rests the appeal upon two propositions: (1) That the trial 
court incorrectly defined “totally disabled”; and (2) that the evidence is insuffi- 
cient to support the findings of the jury. 

[1] Under the first proposition contention is made to the effect that the 
above-quoted language of the policy should be given a strictly literal interpretation, 
and that such construction should have been applied in framing the definition of 
total disability. To do so would require a finding of 100 per cent. incapacity to 
perform in the least measure any of the activities mentioned in the policy—which 
if given such literal construction would cover the entire conjectural realm in 
which the human body and mind may be exercised for gain—thus leaving only a 
negligible, if any, chance for the insured to ever receive benefits under the con- 
tract. This construction contended for by plaintiff in error is not sustained. The 
courts of this state have refused to approve such a literal interpretation of the 
language of the contract “as to practically relieve the insurer of all obligation 
thereunder.” The language of the contract under consideration is fairly and justly 
susceptible of the more reasonable interpretation placed upon it by the trial court, 
to the effect that: indemnity was promised if the injuries received rendered insured 
“unable to do any substantial portion of the usual tasks of a workman in such a 
way as to procure and retain employment.” Such interpretation of the contract 
placed upon the insured no greater degree of liability, if as great, as the holdings 
in the following cases: Commonwealth Bonding & Casualty Co. v. Bryant, 113 
Tex. 21, 240 S.W. 893; Hefner v. Fidelity & Casualty Co., 110 Tex. 596, 160 S.W. 
330, 222 S.W. 966; Great Southern Life Ins. Co. v. Johnson (Tex.Com.App.) 25 
S.W.(2d) 1093, 1097; Kemper v. Police & Firemen’s Ins. Ass’n (Tex.Com.App.) 
44 S.W.(2d) 978; Winters Mutual Aid Ass’n v. Reddin (Tex.Com.App.) 49 
S.W.(2d) 1095; Amarillo Mutual Benevolent Ass’n v. Franklin (Tex.Civ.App.) 33 
S.W.(2d) 859. ! 

[2] A policy containing language similar to that we now have under consid- 
eration was before the court in Great Southern Life Ins. Co. v. Johnson, supra, 
quoting : 

“As said in Hefner v. Fidelity & Casualty Co., 110 Tex. [596] 606, 160 S.W. 
330, 334, 222 S.W. 966, such a clause in the policy should be reasonably construed ; 
a literal construction ‘would require a complete loss of all physical power and 
mental capacity—in fact, it would scarcely happen that one could live and bring 
himself within the literal language of the contract.’ While the policy in Com- 
monwealth Bonding & Casualty Co. v. Bryant [113 Tex. 21] 240 S.W. 893. limited 
the character of disability to the performance of any and every kind ‘of duty 
pertaining to his occupation, and here the policy is more comprehensive in that, ‘if 
any work may be performed for compensation or profit, or any gainful occupation 
may he followed,’ recovery is precluded, the rule announced by Judge Greenwood 
in that case applies here, viz.: ‘The court will not give such a literal interpretation 
a aan of this contract * * # as to practically relieve the insurer of all 
DN. s the reunder. Such would be the effect of a decision discharging plain- 
tiff in error from all liability if defendant in error, after his injury, could do any- 
thing required of him as a railroad conductor.’ . 

_ “A policy requiring payment for total disability ordinarily is not one of indem- 
nity against loss of income but against loss of capacity to work. 6 Cooley’s Briefs 
on Insurance (2d Ed.) 5536. ‘Total disability’ is necessarily a relative matter, 
and must depend chiefly on the peculiar circumstances of each case and on the 
nature of the occupation or employment and the capabilities of the person injured. 
It does not mean absolute physical disability of the insured to transact any kind 
of business pertaining to his occupation, but exists if he is unable to do any substan- 
tial portion of the work connected therewith. Id. 5539.” 
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[3] When reviewed in the light of the particular circumstances before the 
court under which the inquiry was presented to the jury in this case, we do not 
think reversible error is shown in the issue and accompanying definition of total 
— nor can it be said that the evidence is insufficient to support the jury’s 

ndings. 

The judgment of the trial court will be affirmed. 
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FIRE 


COMMERCIAL UNION FIRE INS. CO. v. CAPOUANO et al. No. 25960. 
Court of Appeals of Georgia, Division No. 2. Feb. 27, 1937. 
Rehearing Denied March 30, 1937. 

190 Southeastern Reporter 815. 

1. GASOLINE. 

Fire policy providing that policy should be void if hazards were increased by 
any means within control or knowledge of insured would not be avoided by pres- 
ence in insured premises of containers of gasoline and inflammable rubber cement 
without knowledge of insured, the expression “control or knowledge” within policy 
being synonymous with control and knowledge, “control” presupposing knowledge. 

(For other cases, see Insurance, Dec. Dig. § 326[1].) 

2. GASOLINE. 

Fire policy, providing that policy should be void if there were kept, used, or 
allowed on premises designated inflammable substances or other explosives, phos- 
phorus, or petroleum or any of its products of greater inflammability than kero- 
sene oil, would not be avoided because of presence on premises of rubber cement 
of greater inflammability than kerosene oil, where presence of cement was merely 
temporary and cement was not kept on premises as permanent practice. 

(For other cases, see Insurance, Dec. Dig. § 326[1].) 

Syllabus by the Court. 

A judge of the municipal court of Atlanta, trying the case by agreement with- 
out a jury, did not err in finding in favor of the plaintiffs, and in overruling a 
motion for new trial. 

Error from Municipal Court of Atlanta; A. L. Etheridge, Judge. 

Action by Morris Capouano¢ and another against Commercial Union Fire Insur- 
ance Company. Judgment for plaintiff, and defendant brings error. 

Affirmed. 

_ Smith, Smith & Bloodworth and Estes Doremus, all of Atlanta, for plaintiff 
in error. 


Jas. A. Branch, Thos. B. Branch, Jr., and Howard, Tiller & Howard, all of 


Atlanta, for defendant in error. 
Fetton, Judge. 


{1] Morris Capouano and his wife brought suit against the Commercial Union 
Fire insurance Company on a policy of fire insurance. Capouano claimed $500 for 
damage to his furniture, and Mrs. Capouano claimed $433.29 for damage to her 
residence; such sums being for proportional amounts of additional insurance with 
other companies. co 

The insurance company denied the allegations of the petition, and by affirm- 
ative defense set up violation by the insureds of the following provisions of the 
policy: (1) “This entire policy, unless otherwise provided by agreement endorsed 
hereon or added hereto, shall be void * * * if the hazard be increased by any 
means within the control or knowledge of the insured.” (2) “This entire policy, 
unless otherwise provided by agreement endorsed hereon or added hereto, shall be 
void, if there be kept, used, or allowed on the above described premises, benzine, 
benzol, dynamite, ether, fireworks, gasoline, Greek fire, gunpowder — exceeding 
twenty five pounds in quantity, naptha, nitroglycerine, or other explosives, phos- 
phorous, or petroleum or any of its products of greater inflammability than kero- 
sene oil of the United States Standard.” The insurance Company’s evidence showed 
that about two dozen quart paper cartons having the smell of gasoline were found 
in the house upstairs and downstairs after the fire, one or two containing a small 
amount of gasoline; that the fire was a flash fire caused by an inflammable fuel ; 
that some of the bedding and clothing was saturated with gasoline; and that there 
were in the house, after the fire, partially burned, six one-gallon cans of rubber 
coment, labeled, “Inflammable. Keep away from Fire,” more inflammable than 
serosene. 

Both the plaintiffs testified that they knew nothing about any gasoline being in 
the house, or the cause of the fire. In view of this evidence the court was author- 
ized to find the presence of gasoline on the premises did not avoid the policy under 
either of the said provisions in the policy. The court was authorized to find that 
the presence of six one-gallon cans of rubber cement did not avoid the policy 
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under its first provision, for the reason that both plaintiffs testified substantially 
that they did not know what was in the containers and did not open them. The 
expression “control or knowledge,” as used in the policy, is synonymous with “con- 
trol and knowledge.” Reasonably interpreted and construed, favorably to the 
insured, “control” presupposes knowledge. It would be unreasonable to hold that 
a person had control of a thing of which he had no knowledge, or to say that he 
had control of a dangerous substance when he did not know of its danger. There 
might be circumstances in which a risk would be increased by means within the 
knowledge of insured, but which might not be in his power to control. 

Likewise it would be unreasonable to hold that if the risk were increased by 
the presence of something in insured’s house, when the insured was ignorant of 
the fact that this something increased the risk, the policy would be voided simply 
because theoretically the insured had the power and authority to remove that which 
increased the risk. Suppose a child of the insured’s had found the rubber cement 
in the street, wrapped in paper and addressed to a person in New York, and 
stan:ped, and brought it home with him. Would the keeping of the package in the 
home overnight, for the purpose of mailing it the next day, void the policy simply 
because the insured had control of it?) We think not. We think that the word 
“control” involves the idea of knowledge, not only of the object itself, but of the 
character and content. Of course, if there were something which put the insured 
on notice of the character of the cement, and of the fact that it was inflammable 
and would increase the risk, such notice would be imputed to them as actual knowl- 
edge, but in this case both the insureds swore they did not open the package, did 
not know what it was, and that it was wrapped up when brought to their house, 
and that it stayed wrapped up. Under our view of the meaning of the words “con- 
trol and knowledge,” the court was authorized to believe their testimony, and to 
find that the risk was not increased by anything within the control or knowledge 
of the insureds. 

The case of Alston v. Greenwich Insurance Co., 100 Ga. 282, 29 S.E. 266, is 
cited as being authority for the proposition that the policy was voided under pro- 
vision 1, supra. We do not think that case is applicable to the facts of this case, 
for the reasons that the insured in that case knew what was stored in the insured 
bnilding and had knowledge of its nature. Neither do we think the case of 
Edwards v. Farmers’ Mutval Insurance Ass’n, 128 Ga. 353, 57 S. E. 707, 708, 12 
L.R.A.(N.S.) 484, 119 Am.St.Rep. 385, 10 Ann.Cas, 1036, is aplpicable. In that 
case the by-law of the mutual cooperative insurance company, which became a 
part of a policy of insurance issued by it, provided that “liabilities cease at once 
on dwellings in the association in which seed cotton or loose lint cotton is stored.” 
The provision of that policy unqualifiedly and specifically provided that the asso- 
ciation’s liability ceased if seed cotton or loose-lint cotton was stored in the dwell- 
ing, and the unconditional and unambiguous wording thereof excluded any excuse 
by reason of the lack-of knowledge of the owner. In this case, if the policy had 
provided that if anv amount of rubber cement were stored in the insured’s house, 
such storing as took place in this case might have avoided the policy, whether the 
insureds knew what it was or whether they knew its inflammable nature. 

|2] The court was authorized to find that the policy was not voided under pro- 
vision 2, because the testimony of both of the insureds showed that the presence 
of the rubber cement was a mere temporary presence and was not being kept there 
as a permanent practice. 26 C.J. 222, § 271; 14 R.C.L. 1111, § 288; 4 Couch’s Cyc. 
Ins. 3328, § 966; Sandersville Oil Mill Co. v. Globe & Rutgers Fire Ins. Co., 32 
Ga.App. 722 (3), 124 S.E. 728; Farmers’ Protective Fire Insurance Co. v. Weaver, 
44 Ga.App. 752, 162 S.E. 839; Queen Ins. Co. v. Van Giesen, 136 Ga. 741, 72 S.E. 41 

Judgment affirmed. 

Stephens, P. J., and Sutton, J., concur. 


FIRST NAT. BANK OF CHICAGO v. MARTIN et al. Gen. No. 39264. 
Appellate Court of Illinois. First Division, First District. April 5, 1937. 
7 Northeastern Reporter (2d) 637. 
REPAIR. HS ftstey 
Where trust deed required mortgagor to keep building insured against fire 
and to make all sums recoverable on policies payable to trustee, successor trustee 
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foreclosing trust deed after fire could not be required to permit use of amount 
payable for fire loss for repair of premises by mortgagor. ° 

(For other cases, see Insurance, Dec. Dig. § 581.) 

Appeal from Circuit Court, Cook County; Daniel P. Trude, Judge. 

Suit by the First National Bank of Chicago against Elizabeth Martin, George 
S. Martin, and others, to foreclose a trust deed, wherein defendant George 5S. 
Martin filed a petition for an order requiring the First National Bank of Chicago 
to permit use of money payable for fire loss toward payment of contract for 
repair of premises. From an adverse order, the First National Bank of Chicago 
appeals. 

Reversed. 

Oscar E. Carlstrom, William I. Conway, and Frederick W. Turner, Jr., all of 
Chicago, for appellant. 

Matchett, Justice. (Publish abstract only.) 


NATIONAL UNION FIRE INS. CO. v. DUVALL et al. 
Court of Appeals of Kentucky. March 16, 1937. 
Rehearing Denied May 11, 1937. 
104 Southwestern Reporter (2d) 220. 
3. COMMISSIONS. 

Fire insurance company’s soliciting agent and such company, through special 
agent, held authorized to enter into oral agreement modifying provision of their 
prior written contract for soliciting agent’s return of all unearned commissions 
on canceled policies so as to permit him to retain commissions on policies 
canceled on other than stated grounds. 

(For other cases, see Insurance, Dec. Dig. § 84[1].) 

5. COMMISSIONS. 

Evidence in fire insurance company’s action against its soliciting agent for 
advanced commissions paid defendant on account of canceled policies held 
insufficient to establish modification of parties’ written contract obligating 
defendant to return unearned commissions on all canceled policies by verbal 
contract for retention of commissions on policies canceled on other than stated 
grounds. 

(For other cases, see Insurance, Dec. Dig. § 84[1].) 

6. BURDEN OF PROOF. 

Burden of proving fire insurance company’s special agent’s alleged verbal 
contract, modifying written contract with its soliciting agent so as to permit 
latter’s retention of unearned commissions on policies canceled for other than 
stated reasons, was on soliciting agent, setting up such verbal contract as defense 
to company’s action for advanced commissions paid him on account of canceled 
policies. 

(For other cases, see Insurance, Dec. Dig. § 84[1].) 

Appeal from Circuit Court, Owen County. 

Action by the National Union Fire Insurance Company against Harry Duvall 
and others. From a judgment of dismissal, plaintiff appeals. 

Reversed, with directions. 

J. W. Cammack, of Owenton, and Gordon, Laurent, Ogden & Galphin, of 
Louisville, for appellant. 

L. M. Ackman, of Williamstown, for appellees. 

Barrp, Justice. 

This action was instituted in the Owen circuit court by the National Union 
Fire Insurance Company against Harry Duvall, Lewis Holbrook, and Milton 
Duvall, to recover from appellee Harry Duvall the sum of $1,300.43, with interest 
from February 14, 1933, until paid, for advance commissions paid to him as the 
soliciting agent of the company on account of the cancellation of policies that 
he had [ceased to he] issued in Owen county on farm property against fire, wind- 
storm, etc. The court adjudged that appellant was entitled to no relief and 
dismissed its petition. From that judgment, appellant appeals. 

_Harry Duvall was employed by appellant on November 7, 1929, as its local 
soliciting agent in Owen county, Ky. For the faithful performance of his duties 
as agent, a bond was required in the sum of $1,000, which was signed and executed 
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by Lewis Holbrook and Milton Duvall. The contract of Harry Duvall was 

reduced to writing. The writing was signed and executed on November 7, 1929, 
by appellee. The amount of the commissions claimed by appellant as against 
appellee of $1,300.43 is practically conceded. Appellee in his answer admits the 
execution of the contract, but alleges as a defense that at the time, and after, 
the written contract was signed by him, appellant, through its special agent, 
Ben S. Street, agreed with him that no policies that might be obtained by him 
would be canceled, except on certain grounds, which were because of individual 
moral risk, such as insuring old, worthless, unprofitable, or unoccupied buildings, 
or overvalued buildings, or buildings that had defective flues, chimneys, stoves, 
pipes or furnaces, or property where the true title of which was not insured by 
the applicant for the insurance, and property where the true amount of incum- 
brances were not stated, and on policies where the applicant did not give the 
size, height, material, age, and distance from each other and from all buildings so 
insured, or from parties who were slow pay or irresponsible, or who insured their 
property for more than two-thirds of its actual cash value; that all other policies 
sold by the defendant, the commission should be considered earned and he would 
not be compelled if the policies were canceled to pay to the company any part 
thereof. Appellee further alleged that this agreement was entered into by 
appellant as a change, modification, and in lieu of the written agreement, that 
required him when the policies were canceled to repay to the company his pro 
rata part of the commissions on the unearned premiums. 

[1] Appellant raises the question that Ben S. Street, agent of the company, 
did not have the authority in any way to change or modify the written contract, 
and, therefore, the verbal contract was not enforceable. Some evidence was 
introduced by appellant that tended to show that he did not have that authority. 
However, we do not deem it necessary to pass upon that question, in order to 
decide what we consider the rights of the parties in this action. Appellant 
further contends that as appellee failed to plead that the verbal contract was 
left out of the written contract by mutual mistake or by its fraud, that parol 
evidence offered by him is incompetent and cannot properly be considered in the 
solution of the question involved. We think appellant in error, because appelles 
alleges and offers evidence to that effect; that the written contract was modified 
and changed by the agreement made with the agent of the company, which 
gave him the full right to retain all of his commissions on farm policies except 
 nacaguaaaa set out. That part of the written contract referred to is as 
ollows : 

“Section No. 9—That I will return to the company all unearned commissions 
on return of premiums on policies canceled pro rata or otherwise and I will pay 
back to the company all advances made to me for commissions and fees on notes 
that are not paid within sixty days after maturity; and it is understood and 
agreed that in order to acquire the right to charge back advanced commissions 
and fees on delinquent notes the company shall not be required to sue the 
makers of such notes, it being understood that when the notes upon which I 
have been charged back for commissions and fees are paid, I am to be credited 
the amount of such charge back, less any expense incurred by the company in 
making the collection by suit.” 

The above-quoted section provides that appellee agrees to return to the com- 
pany all unearned commissions on premiums, on policies canceled pro rata, and 
further agrees to pay back to the company all advances made to him by com- 
missions and fees on notes, etc. He alleges and endeavors to prove that this 
part of the contract was changed and modified to the extent that he was not 
required to pay back any unearned commissions paid in cash or on notes 
executed by policyholders, where the buildings were not old or where there was 
no mortgage or lien upon the property, or where the title was good, or where 
he had inspected stoves, pipes, etc., or where there was no overvaluation. — He 
further alleged that the amount sued for by appellant is for premiums on policies 
that do not come under any of the exceptions referred to. 

. [2] It is a settled rule of law that any written contract may be varied by the 
parties before performance, for the reason that the power to enter into a contract 
equally authorizes them to abrogate or modify. 

In Illinois Central Railroad Co. v. Manion, 113 Ky. 7, 67 S.W. 40, 42, 23 
Ky.LawRep. 2267, 101 Am.St.Rep. 345, we said: 
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“Though the parties to a contract may stipulate that it is not to be varied, 
except by an agreement in writing, they may, by a subsequent contract not in 
writing, modify it by mutual consent, and the parol contract will be enforced, 
unless forbidden by the statute of frauds. In Bishop on Contracts the rule is 
thus stated: ‘Though the written contract has a clause forbidding such oral 
alteration, and declaring that no change in it shall be valid unless in writing, 
such provision does not become a part of the law of the land; it is like any other 
agreement which is superseded by a new one. So that in spite of it an oral 
alteration may be validly made.’ Section 767. ‘Any contract may be varied by 
the parties before performance; for the power from the law to enter into the 
bargain equally authorizes them to abrogate or modify.’ Section 776. See, also, 
Imeson & Limerick v. Newport & Covington Bridge Co., 5 Ky.Law Rep. 687; 
Baum v. Covert, 62 Miss. 113, Lewis v. Yagel [77 Hun. 337] 28 N.Y.S. 833; 
VanDeusen v. Blum [18 Pick. (Mass.) 229] 29 Am.Dec. 582; Escott v. White, 10 
Bush. [(73 Ky.) 169] 175.” 

[3] We conclude that appellee and appellant, through its agent, were author- 
ized after making the written contract to enter into an oral agreement to modify 
section No. 9, supra, of the written contract in the way and manner in which it 
was done. 

The question then arises whether or not appellee has proven, as the law 
authorizes, that the verbal contract claimed in his answer and counterclaim was 
actually made. 

[4] We think that the proper rule to apply to a verbal contract, wherein it 
undertakes to modify or rescind a written contract, is that the evidence to do so 
must be clear and convincing; if not so, the written contract must prevail. This 
rule applies always where a contract is undertaken to be canceled or modified, 
that the law requires to be in writing. We are unable to see any distinction 
where the law requires a contract to be reduced to writing by the parties. 
The same rule should apply to the evidence necessary to modify or rescind it. 
In so far as it affects the rescission or cancellation of a contract because of 
fraud, misrepresentation, or other permissible reasons, this rule is everywhere 
recognized, and in fact should not be disputed. 

In the case of Dehlinger et ux. v. Graue, 238 Ky. 461, 38 S.W.(2d) 246, this 
court in discussing the rescission or cancellation of a contract of that character 
approved that rule. See, also, Larmon v. Miller, 195 Ky. 654, 243 S.W. 939; Fields 
v. Walker, 200 Ky. 710, 255 S.W. 518; Lossie v. Central Trust Co., 219 Ky. 1, 292 
S.W. 338; Davis v. Benedict, 4 S.W. 339, 9 Ky.Law Rep. 200; Keeney v. Waters, 
135 Ky. 525, 122 S.W. 837. 

[5] We have carefully considered the evidence upon the question of the 
verbal contract and have come to the conclusion that it is not sufficiently clear 
aul eeeeeaety to us to establish the fact that the written contract was so 
modified. 

[6] The burden of proving the verbal contract is on appellee. It is hardly 
reasonable to our minds that the special agent of the company would have 
entered into such a contract. It is equally unreasonable that a company of the 
snoding of this one would have permitted its agent to make a contract of that 
character. 

As suggested by counsel for appellant, it is hardly reasonable that an agent 
would enter into a contract that would be of genstieniiy no advantage or benefit 
to appellant; for if a policy was issued on a farm house for five years and the 
premium paid by notes in five installments, it being admitted in evidence that 
the first payment belonged to the agent; then, for one year at least, the risk 
is carried by the insurance company on the promise that the remainder of the 
premium will be paid as it becomes due. If a cancellation should be made under 
the written contract, as it was authorized to do before the end of the year, the 
insurance company would carry the risk for that time for nothing, and the 
agent would get his commission without any loss to him. 

In establishing the verbal contract, appellee is corroborated in his contention 
that the verbal contract was made in a very mild way by his son. They both 
claim that at the time the contract was made, E. M. Ramsey was present. Mr. 
Ramsey stated when testifying for appellant that he was not present; gave his 
reason for so stating, which was that at the time the contract was made, he was 
traveling the vicinity of Nashville, Tenn. Mr. Street, the special agent, denies 
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making such a contract. As the burden of establishing the contract and making 
same clear and satisfactory to the court is on appellee, we do not think the 
contract has been satisfactorily established. 

It follows, therefore, that the lower court committed an error in dismissing 
appellant’s petition and adjudging $200 in favor of appellee on his counterclaim. 

Wherefore, the judgment is reversed with directions that judgment be 
entered in favor of appellant for the amount due it as shown by its pleadings, 
but not in excess of $1,000, as against the bondsmen, Lewis Holbrook and Milton 
Duvall. 


NEBRASKA MUT. INS. CO., Inc. v. BORDEN. No. 29811. 
Supreme Court of Nebraska. April 23, 1937. 
272 Northwestern Reporter 767. 
2. CANCELLATION. 

Evidence held not to justify judgment denying fire, tornado, and windstorm 
insurance company recovery of unpaid assessments against member who had never 
taken statutory steps for cancellation of policy (Comp.St.1929, §§ 44-402, 44-901 to 
44-911). 

(For other cases, see Insurance, Dec. Dig. § 197[4].) 

Syllabus by the Court. 

When the judgment is clearly against the weight of the evidence, it is the duty 
of the court to set it aside. 

Appeal from District Court, Pawnee County; Raper, Judge. 

Action by the Nebraska Mutual Insurance Company, Incorporated, against 
Louis C. Borden. Judgment for defendant, and plaintiff appeals. 

Reversed and remanded with directions. 

Tynison & Joyner, of Omaha, for appellant. 

A. E. Henry, of Pawnee City, for appellee. 

Heard before Goss, C. J., Rose, Good, Paine, and*Carter, JJ., and Ryan and 
Kroger, District Judges. i . 

Ryan, District Judge. 

The Nebraska Mutual Insurance Company, an assessment insurance company 
organized under the laws of the state of Nebraska, brought this action against 
Louis C. Borden, a member to collect assessments for the purpose of paying losses 
it had sustained. The petition alleged in substance that the plaintiff company was 
incorporated in the year 1892, and continually since that time had been in the busi- 
ness of insuring its members against loss from fire, tornado and windstorm; and 
that the defendant became a member by making an application in writing. Pur- 
suant to the application, a policy of insurance was issued to him, and during the 
time of ,his membership assessments were made for the years 1931 to 1933, inclu- 
sive, aggregating $43.75; that assessments represent the defendant’s proportionate 
share of the losses and expenses of the company; that he has failed, neglected and 
refused to pay the same. The answer of the defendant was a general denial. A 
jury was waived and trial was had to the court. The court entered judgment in 
favor of the defendant and dismissed the plaintiff's petition with costs. Motion 
for a new trial was filed and overruled. Plaintiff appeals to this court. , 

The appellee has not filed any brief in this court, and consequently the court is 
not advised as to the propositions upon which he relies to sustain the judgment 
of the trial court. 

The evidence consists solely of the deposition of W. T. Wilson, the secretary 
. the plaintiff company. It appears that his duties were to keep the minutes of 
all meetings of the directors of the company, and to keep its books, records, and 
perform any other duties required by the board of directors. It appears from the 
testimony that the defendant applied for membership and insurance in the plaintiff 
company on April 4, 1927, and that a policy was issued to him in the sum of $3,450, 
indemnifying him against loss by fire, lightning, tornado and windstorm. This pol- 
icy was reduced on January 31, 1928, to $2,650. The defendant paid his assess- 
ments up to and including the assessment levied on April 2, 1930. The assessments 
which are the subject of this suit were levied January 21, 1931, February 17, 1931, 
January 19, 1932, and January 17, 1933. ‘It also appears in the testimony that the 
aggregate amount of these assessments is the sum of $38.43 instead of $43.75 as 
stated in the petition, there having been an error of $5.32 in the computation of one 





Fire] Montello v. Manhattan Fire & Marine Ins. Co. et al. 543 


of the assessments. The sections of the statute applicable to an assessment insur- 
ance association, such as the plaintiff, are sections 44-402 and 44-901 to 44-911, 
Comp.St.1929. Construing the rights of the parties in the light of these sections 
of the statute, we are at a loss to understand how the learned trial court arrived 
at the conclusion that the plaintiff should not recover in this action. 

The evidence shows in detail the amount of insurance in force, the amount of 
losses and expenses for the years 1931, 1932 and 1933, being the years for which 
plaintiff seeks to recover assessments from the defendant. Assessment No. 37, 
which is the regular assessment for 1931, was levied on January 21, 1931, at 40 
cents a hundred on defendant's policy of $2,650. At that rate, this assessment 
would amount to $10.60. On February 17, 1931, a special assessment was levied at 
the rate of 20 cents a hundred. This special assessment, therefore, amounts to 
$5.30. On January 19, 1932, assessment No. 38 was levied at 40 cents a hundred, 
and as the same amount of insurance was in force, the defendant’s assessment 
amounts to $10.60. On January 17, 1933, assessment No. 39 was levied at the rate 
of 45 cents a hundred, and as defendant’s policy was $2,650 as theretofore, this 
assessment amounts to $11.93. The total amount due from the plaintiff for these 
three regular assessments and one special assessment is $38.43. The evidence fur- 
ther shows that all of the assessments concerned in this suit were made at regular 
and special meetings of the board of directors of the plaintiff company, at which 
meetings a necessary quorum for the transaction of business was present. We 
have carefully scrutinized the by-laws of the plaintiff company, and find that they 
meet the requirements of the statutes referred to above. Notices of these assess- 
ments were regularly sent to the plaintiff as well as additional letters urging pay- 
ment. Plaintiff at no time surrendered his policy for cancellation, nor did he give 
notice to the secretary of the plaintiff company and tender the cancellation fee of 
50 cents together with the amount of his share of all claims against the company, 
as required by section 44-904, Comp.St.1929, and section 15 of the by-laws of the 
company. 

{1, 2] It is an elementary proposition of law that when a judgment is clearly 
against the weight of evidence it should be set aside. Bentley v. Hoagland, 94 
Neb. 442, 143 N.W. 465; Chicago, B. & Q. R. Co. v. Landauer, 36 Neb. 642, 54 
N.W. 976: Hileman v. Maxwell, 97 Neb. 14, 149 N.W. 44. 

The judgment of the trial court is therefore reversed and the cause remanded 
for further proceedings. 

Reversed. 


MONTELLO v. MANHATTAN FIRE & MARINE INS. CO. et al. 
Supreme Court, Appellate Division, First Department. April 16, 1937. 


294 New York Supplement 1015. 
3. VACANCY. 

In action on fire policy, defense that insured building was unsafe, had been 
deserted by occupants and “stripped and large parts thereof removed,” all to 
insured’s knowledge, held sufficient to absolve insurer from liability. 

(For other cases, see Insurance, Dec. Dig. § 323[1].) 

5. ADJUSTMENT. 

Though insurer and mortgagee of insured premises may adjust loss as 
between themselves at any figure, insured mortgagor is entitled to have loss 
adjusted at a fair and reasonable amount, in order that payment of loss will inure 
to mortgagor’s benefit by reduction of mortgage debt. 

(For other cases, see Insurance, Dec. Dig. § 581.) 


Appeal from Supreme Court, New York County. 

Action by Simone Montello against the Manhattan Fire & Marine Insurance 
Company, impleaded, etc. From an order of the Supreme Court, striking out 
paragraphs II, V, and IX and the first and second defenses contained in defendant’s 
answer, defendant appeals. 

Modified and affirmed, with leave to defendant to plead anew. 

Argued before Martin, P. J., and O’Malley, Untermyer, Dore, and Cohn, JJ. 

Frederick T. Case, of New York City, for appellant. 

Jerome Parker, of New York City (Maxwell Cohen, of New York City, of 
counsel), for respondent. 

James O’MALLey, Justice. 
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[1] The denials of any knowledge or information sufficient to form a belief 
found in paragraphs II, V, and IX of the answer of the defendant insurance 
company are of matters not necessarily within the knowledge of the said defend- 
ant and relate to facts to which it was entitled to put the plaintiff to her proof, 
They were, therefore, improperly stricken out. 

[2, 3] The defense contained in paragraph II is sufficient. Not only does it 
plead that the building was found to be unsafe and in a hazardous condition, but 
that prior to the fire all of the occupants of the building moved out, leaving it 
unoccupied and unguarded, in which state it “was stripped and large parts thereof 
were removed”; that all of these facts were known to the plaintiff and materially 
increased the fire hazard. These allegations, deemed denied as a matter of plead- 
ing, raise an issue of fact (Cornish v. Farm Buildings Fire Ins. Co., 74 N.Y. 
295), which, if resolved in favor of the defendant insurance company, would 
absolve it from liability under its policy. Westchester Fire Ins. Co. of New York 
City v. Fitzpatrick (C.C.A.) 2 F.(2d) 651. 

[4] The allegations of the second defense found in paragraph XII were prop- 
erly stricken out. They are alleged as a complete defense, but they constitute 
but a partial defense. They are to the effect that the policy had the usual clause 
making loss, if any, payable to the mortgagee as interest might appear; that at 
the time of the fire the interest of the mortgagee in the property exceeded the 
amount of the fire damage; that the mortgagee, the defendant Savings Bank, 
reached an agreement with the Insurance Company upon a figure of $2,500 which 
was thereafter paid to the mortgagee in full settlement of the loss. Assuming 
without conceding that time of payment as distinguished from the time of loss 
is material, it is to be observed that it does not appear from the face of the plead- 
ing (entitled to every fair intendment) that the payment was made to the mort- 
gagee after it had foreclosed its mortgage and the property had been sold under 
judgment. 

The allegations of the complaint with respect to the foreclosure have heen 
put in issue by the denials in paragraph IX of the answer. 

As it is alleged that the interest of the mortgagee at the time of the loss 
exceeded the amount of the fire damage, the mortgagee and the insurance carrier 
as between themselves were entitled to adjust the loss at whatever figure they 
desired, since the mortgagee was entitled to all of the fire loss. 

[5] The plaintiff owner, however, under the policy of insurance was entitled 
to have the loss adjusted at the fair and reasonable amount. This is because any 
payment made to the mortgagee under the policy by virtue of the fire loss would 
inure to her benefit by a reduction of the mortgage to that extent. 

These allegations, therefore (it not being alleged that the agreed figure of 
= was the fair and reasonable amount of the loss), constitute but a partial 

efense. 

It follows, therefore. that the order appealed from should be modified by 
denving the motion to strike out the denials in paragraphs IT, V. and IX, and 
the defense in paragraph XI, and as so modified affirmed, with $20 costs and 
disbursements to the appellant, but with leave to the defendant-appellant to plead 
anew with respect to the second defense if it be so advised. 

Order unanimously modified by denying the motion to strike out paragraphs 
II, V, and IX of defendant-appellant’s answer and the defense contained in para- 
graph XI, and as so modified affirmed, with $20 costs and disbursements to the 
appellant, with leave to the defendant-appellant to plead anew with respect to 
the second defense if so advised. 

Martin, P. J., and Untermyer and Cohn, JJ., concur. 

Dore, J., concurs in result. 


WESTERN ASSUR. CO. v. HUGHES et al. No. 26016. 
Supreme Court of Oklahoma. Oct. 13, 1936. 
Rehearing Denied March 2, 1937. 
66 Pacific Reporter (2d) 1056. 
1. STANDARD MORTGAGE CLAUSE. 
Standard mortgage clause in fire policy providing that loss shall be payable to 
mortgagee as his interest may appear, and that policy as to such interest shall not 
be invalidated by act or neglect of insured, creates independent contract of insur- 
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ance for separate protection of mortgagee whereunder mortgagee may maintain 
suit in his own name for loss. 

(For other cases, see Insurance, Dec. Dig. § 624[3].) 

2. MORTGAGEE. 

Independent contract of insurance created by standard mortgage clause between 
insurer and mortgagee is valid as to mortgagee, notwithstanding policy is void 
ab initio as to mortgagor because of lack of insurable interest therein. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 


3. OWNERSHIP. 

Fire policy containing stipulation that policy shall be void if interest of insured 
be other than unconditional and sole ownership is not invalidated because of 
outstanding naked legal title in another, where insured has equitable title, entire 
beneficial ownership of property, and is in undisputed possession of property. 


(For other cases, see Insurance, Dec. Dig. § 282[3].) 


4, INSURABLE INTEREST. 

Evidence held to support judgment for insured on fire policy containing stand- 
ard mortgage clause and for mortgagee on cross-petition for amount due on mort- 
gage on ground that insured owned insurable interest in property notwithstanding 
that legal title was in son. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

. Syllabus by the Court. 

1. The clause attached to an insurance policy, usually called a “union” or “stand- 
ard” mortgage clause, providing “loss, if any, payable to mortgaee, as such interest 
may appear, and further providing that the policy as to such interest of the mort- 
gagee only, shall not be invalidated by any act or neglect of the mortgagor or 
owner,” creates an independent contract of insurance for the separate protection 
and benefit of the mortgagee; and under such clause the mortgagee may maintain 
a suit in his own name to recover for a loss covered by the policy; and such cause 
of action cannot be defeated by any act or neglect of the owner or mortgagor of 
the property insured, and said policy is valid as to the mortgagee even though 
it is void ab initio as to the mortgagor, because the mortgagor did not own the 
property or have an insurable interest therein at the time the policy was issued. 

2. A fire insurance policy upon a building, containing a stipulation that the 
policy “shall be void * * * if the interest of the insured be other than unconditional 
and sole ownership,” is not invalidated because of an outstanding naked legal title 
in another where the insured has the equitable title, the entire beneficial ownership 
of the property, and is in undisputed possession of the same. 

Appeal from Court of Common Pleas, Oklahoma County; L. V. Reid, Judge. 

Action by J. G. Hughes against the Western Assurance Company and the Gen- 
eral Securities Corporation, wherein the General Securities Corporation filed a 
aoe etiien, Judgment for plaintiff and the cross-petitioner and defendant 
appeals. 

Affirmed. 

Rittenhouse, Webster & Rittenhouse, of Oklahoma City, for plaintiff in error. 

_ Blanton, Curtis & Blanton, of Pauls Valley. Leslie H. Norris, of Oklahoma 
City, and H. W. Carver, of Wewoka, for defendants in error. 

Corn, Justice. 

This action was commenced in the court of common pleas of Oklahoma county 
by J. G. Hughes, as plaintiff, against the Western Assurance Company, as defend- 
ant, to recover the sum of $1,700 upon an insurance policy issued by said company 
insuring a dwelling house, garage, and contents of the garage, in the town of 
Bowlegs, against loss by fire and certain other hazards; said property of the esti- 
mated value of $4,050 having been totally destroyed by fire. The Western Securi- 
ties Corporation, mortgagee, was made a party defendant to the action in order 
that its rights under the policy might also be determined by said action. 

The cause was tried to the jury, resulting in a verdict for the plaintiff gen- 
erally, and for the mortgagee on its cross-petition for the amount due on the mort- 
gage. The court rendered judgment upon the verdict accordingly, and the insur- 
ance company brings this appeal. 

The insurance company seeks to evade the payment of the loss on the alleged 
ground that the insured was not the sole and unconditional owner of the property 
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insured. The policy contains a stipulation that the entire policy shall be void 
if the interest of the insured be other than unconditional ownership, or if the sub- 
ject of the insurance be a building on ground not owned by the insured in fee 
simple. It also contends that the policy for the same reason is void as to the 
mortgagee. 

The facts with reference to the question raised by the insurance company were 
that the insured, J. G. Hughes, purchased the lot on which the insured buildings 
were later erected and had the deed made to himself as grantee. A few months 
after purchasing the lot he built an eight-room house and a garage on it, and, 
with his family, occupied the premises as his home for about three years before 
the property was destroyed by fire. About six months before the fire occurred, 
he borrowed the sum of $1,500 from the Western Securities Corporation, giving 
the property as security for the loan. The abstracter in checking the records found 
that he had not yet recorded his deed to the property, and also found a small 
judgment rendered against him in another county had been transcripted to the 
county in which this property was situated. Realizing that the judgment would 
cloud his title and embarrass him in obtaining the loan on the property, although 
not a lien against the homestead, and in order to avoid a situation of that kind, 
he obtained permission from the grantor to change the deed to his son, Orval 
Hughes, as grantee, and had the notary public who took the acknowledgment to 
change the same and to correct his record accordingly, and then recorded the 
deed. The evidence shows that J. G. Hughes owned the entire beneficial interest 
in the property, and that only the naked legal title thereto was in his son, Orval 
Hughes. J. G. Hughes and his wife, and Orval Hughes all executed- the note and 
mortgage to said mortgagee. 

[1]_The insurance company relief chiefly upon the case of Phoenix Insurance 
Co. v. First National Bank, 129 Okl. 204, 264 P. 142, to support its contention that 
the policy is void both as to the insured and the mortgagee; but it evidently 
overlooked the fact that that case has been overruled in so far as it affects the 
rights of the mortgagee by a more recent case, that of National Fire Ins. Co. 
of Hartford, Conn., v. Dallas Joint Stock Land Bank of Dallas, 174 Okl. 59%, 50 
P.(2d) 326, which is supported by the weight of authorities in this state and in 
other states. 


[2] The facts in the latter case are very similar to the facts in the case at 
bar. In that case the insurance policy was issued to Dero Austin and Barlow 
Roberts after they had conveyed the property to their wives in whose names the 
title rested at the time of the loss, and it was held that the mortgagee, under the 
standard mortgage clause indorsed on the policy was entitled to recover for the 
loss, notwithstanding the mortgagors were not owners of the property at the time 
of the loss. The syllabus by the court in said case is as follows: “The clause 
attached to an insurance policy, usually called a ‘union’ or ‘standard’ mortgage 
clause, providing ‘loss, if any, payable to mortgagee, as such interest may appear, 
and further providing that the policy as to such interest of the mortgagee only, 
shall not be invalidated by any act or neglect of the mortgagor or owner,’ creates 
an independent contract of insurance for the separate protection and benefit of 
the mortgagee; and under such clause the mortgagee may maintain a suit in his 
own name to recover for a loss covered by the policy; and such cause of action 
cannot be defeated by any act or neglect of the owner or mortgagor of the prop- 
erty insured, and said policy is valid as to the mortgagee even though it is void 
ab initio as to the mortgagor, because the mortgagor did not own the property 
or have an insurable interest therein at the time the policy was issued.” Also see 
Fidelity-Phenix Fire Insurance Co. v. Cleveland, 57 Okl. 237, 156 P. 638; National 
Fire Ins. Co. v. Finerty Investment Co., 170 Okl. 44, 38 P.(2d) 496; and numerous 
cases cited therein following the same rule. 


[3] The case of Murphey et al. v. Liverpool & London & Globe Ins. Co., 
Limited, of Liverpool, England, 89 Okl. 207, 214 P. 695, disposes of the contention 
of the insurance company that the policy was void from its inception on the 
ground that the legal title of the property was not in the insured at the time the 
policy was issued. While discussing the same question in Twin City Fire Ins. Co. 
v. First Nat. Bank, 145 Okl. 293, 292.P. 833, this court cited with approval the 
case of Hankins v. Williamsburg City Fire Ins. Co., 96 Kan. 706, 153 P. 491, 
L.R.A.1918E, 373, Ann.Cas.1918C, 135, in which it is stated in the syllabus that: 





Fire] J. Purdy Cope Hotels Co. et al. v. Fidelity-Phenix Fire Ins. Co. 547 


“A fire insurance policy upon a building, containing a stipulation that the policy 
‘shall be void * * * if the interest of the insured be other than unconditional and 
sole ownership,’ is not invalidated because of an outstanding naked legal title 
in another where the insured has the equitable title, the entire beneficial ownership 
of the property and is in undisputed possession of the same.” 

[4] It was brought out in the evidence that the insured had given a quitclaim 
deed to the property to his wife in a proposed property settlement in a divorce 
action then pending, but that the court awarded alimony payable in cash on a 
monthly basis, and the quitclaim deed was not recorded, and she disclaimed any 
interest in the property by reason thereof. Orval Hughes also disclaimed any 
interest in the property. 

The evidence in the case is conclusive that the insured owned an insurable 
interest in the property, and we find no reversible error in the record. 

The judgment of the trial court is therefore affirmed. 

McNeill, C. J., Osborn, V. C. J., and Bayless, Busby,” Phelps, and Gibson, JJ., 
concur. 


Riley and Welch, JJ., absent. 


J. PURDY COPE HOTELS CO. et al. v. FIDELITY-PHENIX FIRE INS. CO. 
Superior Court of Pennsylvania. April 15, 1937. 
191 Atlantic Reporter 636. 
1, INTEREST. 


In action on fire policy providing that loss should be payable sixty days after 
proof thereof, where Supreme Court had entered judgment on a previous appeal, 
about two years after loss, referring award back to arbitrators to report their 
findings nuc pro tunc as of a date immediately before beginning of the instant 
suit, judgment on basis of such findings, including interest from 60 days after 
loss occurred, on the amount of loss determined as of time of the fire held a 
proper award of interest. 

(For other cases, see Insurnace, Dec. Dig. § 598.) 

2. DATE OF LOSS. 

In action on fire policy which was heard by Supreme Court about two years 
after loss, its judgment directing arbitrators previously appointed by trial court 
to meet again and report their findings “nunc pro tunc” as of a date immedately 
before the beginning of that suit held to fix date upon which the loss as of the 
date of the fire would be payable, with interest thereon. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

3. SOUND VALUE. 

“Sound value” of property as of date of fire, as used in report of arbitrators 
sapointed by court in action on fire policy, held synonymous with “actual cash 
value” as used in policy. 

(For other cases, see Insurance, Dec. Dig. § 574[5].) 

7. DUE DATE. 

Where fire policy stipulates that loss shall be payable sixty days after proof 
of loss, an action brought after that period is not premature, and interest from 
that date is usually calculated and allowed. 

(For other cases, see Insurance, Dec. Dig. §§ 598, 621.) 

8 DENIAL OF LIABILITY. 
Where fire policy stipulates that loss shall be payable sixty days after proof 
of loss, if insurer denies liability in toto, it is not entitled to the sixty-day period, 
and interest is recoverable from the date of the fire. 
(For other cases, see Insurance, Dec. Dig. §§ 597, 598.) 
9. APPRAISAL. 

Appraisal of loss or damage after suit was brought on fire policy rather than 
fore as commonly done held not to postpone date from which interest would 
run as determined fram clause in policy that loss should be payable sixty days 
after proof of loss, to a date subsequent to the bringing of suit. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

Appeal No. 20, February term, 1936, from judgment of Court of Common 
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Pleas, Monroe County, No. 7, September term, 1932; Samuel E. Shull, President 
udge. 

Action on a fire insurance policy by J. Purdy Cope Hotels Company and the 
Stroudsburg National Bank, now, by merger, the First Stroudsburg National 
Bank against the Fidelity-Phenix Fire Insurance Company. Judgment for plain- 
tiff for $15,554.69, of which $13,354.99 was for insurance and $2,199.70 was for 
interest thereon. Defendant appeals from the judgment to the extent of the 
interest included. 

Affirmed. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

C. D. Shull and Shull & Shull, all of Stroudsburg, for appellant. 

C. R. Bensinger and F. B. Holmes, both of Stroudsburg, for appellees. 

KELLER, President Jute. 

The question involved in this appeal is a narrow one. It relates, only, to the 
date from which interest should be calculated in arriving at the amount of the 
plaintiff’s verdict in an action on a policy of fire insurance, 

We shall not confuse matters by stating in detail all the steps and proceedings 
taken in this long-drawn-out litigation, but only enough of them to form a basis 
for considering the question involved. 

The plaintiff, J. Purdy Cope Hotels Company—the other plaintiff is the holder 
of a mortgage protected by a standard mortgagee clause—owned and operated a 
large frame hotel at the Delaware Water Gap, Monroe county, known as The Kit- 
tatinny. It was insured against loss by fire under 37 policies, issued by 27 different 
companies, in the total amount of $118,000. The defendant company issued two 
of these policies in combined amount of $16,000. On October 30, 1931, while the 
above-mentioned insurance was in force, a fire occurred which resulted in the 
destruction of the building. 

Notice of the fire was promptly given the insurance companies, which, at the 
plaintiff’s request, extended the time for filing proofs of loss to a date subsequent 
to February 25, 1932. 

Proofs of loss were filed on February 25, 1932, but the parties could not agree 
on the loss or damage suffered by plaintiff, and actions were brought on the 
policies on May 9, 1932, the suit against this defendant being filed to No. 7, 
September term 1932. 

Thereafter, appraisers were appointed by the plaintiff and the insurance com- 
panies, respectively, to appraise the loss and damage, pursuant to the provisions 
of the policy, and an umpire was selected by the President Judge of. the court 
of common pleas of Monroe county. The umpire and one of the appraisers made 
a report or award determining the sound value of the insured property to be 
$210,000 and the loss or damage $164,850. The plaintiff filed its statement, claim- 
ing of this defendant, as its proportionate share of said loss as determined 
by said appraisal, the sum of $13,477.37, with interest from April 25, 1932—sixty 
days after the furnishing of proofs of loss. The defendant filed an affidavit 
of defense, disputing the validity of the appraisal report or award above men- 
tioned and averring that the sound value of the insured property was not in 
excess of $73,400 at the date of the fire, and that defendant’s proportion of the 
loss did not exceed the sum of $8,096.20. 

At the trial, the court directed a verdict for the plaintiff, on the basis of the 
appraisal award; but subsequently granted a new trial, because of the invalidity 
of the award. An appeal was taken by the plaintiff to the Supreme Court (No. 
226, January term, 1934), which entered the following judgment (not reported) : 
“And now, April 11, 1934, the judgment of the court below is affirmed with a 
procedendo, and, by agreement of counsel made at the bar of this Court, it 1s 
ordered that the award of the arbitrators be referred back to them to meet again, 
consider and decide the questions submitted to them under the policies of insur- 
ance, if necessary with the aid of the umpire, and to report their findings nunc 
pro tunc as of a date immediately before the beginning of this suit. Per 
Curiam, F.” 

Following this the appraisers met and on December 3, 1934, filed an award 
“pursuant to the order of the Supreme Court of Pennsylvania” signed by one 
appraiser and the umpire, fixing the sound value of the insured property, as 0 
the date of the fire, at $191,142.78 and the loss or damage at $124,242.81. “Witness 
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our hands and seals this third day of December, 1934, nunc pro tunc as of the 
7th day of May, 1932. Norman B. Dreher, Appraiser, James Y. Heller, Umpire.” 

At the trial following, on December 12, 1934, the court instructed the jury to 
find for the plaintiffs in all the cases then being tried, on the basis of an actual 
loss or damage to the plaintiffs of $124,242.81, the amount fixed by the appraisers’ 
award, on which verdicts were moulded, in the several cases, by the court for the 
insurance covering the buildings, with interest from May 7, 1932, the verdict 
against this defendant being for $13,354.99 insurance and $2,199.70 interest, or a 
total of $15,554.69, on which judgment was entered. The defendant appealed 
from the inclusion of interest in the verdict and judgment. The judgment should 
be affirmed. 

[1-4] We are in no doubt, whatever, that the Supreme Court in directing the 
appraisers “to report their findings nunc pro tunc as of a date immediately 
before the beginning of this suit” intended to fix the date when the loss as 
determined by them would be payable under the terms and conditions of the 
policy, and from which interest on the amount so determined to be due would 
be payable. The court could not have intended that the sound value and the 
loss or damage should be determined as of a date immediately before the 
beginning of the suit, for that would have been in direct conflict with the policy 
which expressly insured the plaintiff to the extent of the actual cash value of the 
property, at the time of loss or damage, not exceeding, however, the face of the 
policy. The terms “actual cash value” and “sound value” are synonymous, and 
relate to the value of the insured property at the time of the occurrence of the 
loss or damage by fire. Patriotic Order Sons of America Hall Ass’n v. Hartford 
Fire Ins. Co., 305 Pa. 107, 157 A. 259, 78 A.L.R. 899. The policy further provided, 
under the heading, “When Loss Payable’: “The amount of loss or damage for 
which this Company may be liable shall be payable sixty days after proof of loss 
as herein provided is received by this Company, and ascertainment of the loss 
or damage is made, either by agreement between the insured and this Company 
expressed in writing or by the filing with this Company of an award as herein 
provided.” The nunc pro tunc date fixed in the judgment of the Supreme 
Court undoubtedly referred to this provision of the policy. If we were in the 
slightest doubt on the subject we would certify the appeal to the Supreme Court— 
see Crawford’s Estate, 108 Pa.Super. 475, 165 A. 540; Ladner v. Siegel, 296 Pa. 
579—587, 146 A. 710—but it seems to us too clear to justify the delay incident to 
such action. Besides, the appellant relies, to some extent, on a misapplication of 
a phrase used by the writer of this opinion in Williams & Manning v. Southern 
ee Ins. Co., 108 Pa.Super. 148, 164 A. 128, which should be corrected. See 

elow. 

[5] The order of the Supreme Court, so interpreted, is in accord with a long 
line of cases in this state dealing with the allowance of interest where money is 
payable by agreement between parties and a time is fixed for the payment of it, 
and holding that this constitutes a contract to pay the money at the time fixed 
and to pay interest on it from the given day, in case of failure to pay at that day. 

As early as Obermyer vy. Nichols (1813) 6 Bin. 159, 162, 6 Am.Dec. 439, Chief 
Justice Tilghman said: “On the subject of interest, we have departed widely 
from the path of the English courts. We allow interest upon open accounts, 
where by the usual course of dealing, or by express agreement, a certain time 
is fixed for payment, and generally in all cases, where one person detains the 
money of another unjustly and against his will.” And in Delaware Ins. Co. v. 
Delauine (1811) 3 Bin. 295, 301, 302, an action for money had and received, etc., 
growing out of an insurance contract, the same great Chief Justice held that 
where there was a necessity for a suit, because the defendant offered to pay the 
plaintiff too little, he should be chargeable with interest. This was approved 5 
on Court, as late as 1898, in Jones v. Farquhar, 186 Pa. 386, 397, 399, 

A. 4. 

[6] A bona fide dispute as to the amount of the indebtedness is no bar to the 
accruing of interest, and if a tender falls short of the sum found to be due at the 
time of tender, interest runs on the whole. West Republic Mining Co. v. Jones 
& Laughlin, 108 Pa. 55, 69; McCornack v. Sharples, 254 Pa. 541, 542, 543, 99 A. 155. 
In the first-mentioned case, Mr. Justice Trunkey, speaking for the Supreme 
Court, said (108 Pa. 55, at page 68): “The defendants admit indebtedness to the 
plaintiffs, A dispute has arisen respecting the performance of the contract by 
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the plaintiffs, and the amount of the debt, but however determined, the debt 
arises from contract. The jury were instructed that in their discretion they 
could allow or disallow interest on the balance due as they should think proper 
under the circumstances. That question was not for the jury. Interest shall be 
allowed in all cases of contract where it is the duty of the debtor to pay money 
without a previous demand by the creditor. When a definite time is fixed for 
the payment of money the law imposes the obligation to pay damages by way of 
interest at the legal rate, for the detention of the money after the breach of the 
contract for its payment: Foote v. Blanchard, 6 Allen [Mass.] 221 [83 Am.Dec. 
624].) The right to interest upon money owing upon contract depends not on 
discretion, but upon legal right: Dana v. Fiedler, 12 N.Y. 40 Am.Dec. 130]; 
Adams v. Fort Plain Bank, 36 N.Y. 255. ‘It is a legal and uniform rate of dam- 
ages, in absence of any express contract, when payment is withheld after it has 
become the duty of the debtor to discharge the debt :’ Minard v. Beans, 64 Pa. 411. 
If that was a dictum we think it accords with the policy of this state.” 

[7-9] Policies of fire insurance in this state almost uniformly stipulate that 
the loss shall be payable sixty days after proof of loss—to be furnished as pro- 
vided in the policy—is received by the company. An action brought after that 
period is not premature (Dudzinski v. Great American Ins. Co., 90 Pa.Super. 540), 
and interest from that date is usually calculated and allowed. See First National 
Bank v. Monarch Fire Ins. Co., 123 Pa.Super. 298, 307, 187 A. 69, 73. If, how- 
ever, the insurance company denies liability in toto, it is not entitled to the 
sixty-day period allowed for adjustment of the loss, and interest is recoverable 
from the date of the fire. Western & Atlantic Pipe Lines v. Home Ins. Co., 
145 Pa. 346, 355, 363, 22 A. 665, 27 Am.St.Rep. 703. See, also, Lebanon Mutual 
Fire Ins. Co. v. Erb, 112 Pa. 149, 154, 155, 4 A. 8, where the fire occurred August 
10, 1882, the company denied all liability, and the lower court instructed the jury 
that if they found the facts to be as testified to by the plaintiff, they should find 
a verdict in his favor for the amount of the policy, with interest from September 
7, 1882, the date when proof of loss was given the company; and was affirmed 
by the Supreme Court. The ascertainment of the loss or damage by appraisers, 
where resorted to, usually precedes the bringing of suit, but when, by agreement 
of the parties, such appraisal is made after suit brought, it does not have the 
effect of postponing the running of interest on the amount of insurance payable, 
to a date subsequent to the bringing of the suit. 

The principles applicable to actions on policies of fire insurance have been 
enforced by the Supreme Court and this court in actions upon other forms of con- 
tracts to pay money at a given time, and interest has been held recoverable, as 
matter of right, in case of failure to pay at that time, inter alia, in the following 
cases: King v. Steiren, 44 Pa. 99, 104, 84 Am. Dec. 419, an action for breach of 
contract of employment; McGowan v. Bailey, Wilson & Co., 179 Pa. 470, 481, 36 
A, 325, a bill for an accounting of rents and profits of coal; McCormack y. Sharples, 
254 Pa. 541, 99 A. 155, a bill in equity for the assignment of a patent and rayr-ent 
of royalties; Com. v. Great American Ind. Co., 312 Pa. 183, 198, 199, 167 A. 793, 
an action on a contractor’s bond; Koch v. Schuylkill County, 12 Pa.Suner. 567, 
an action by a district attorney to recover fees; Wainwright v. M-rine Nat. Bank, 
72 Pa.Super. 221, 224, assumpsit for bank deposit; Niland y. Gill, 99 Pa.Super. 108, 
110, 111, a scire facias sur mechanic’s lien; Gloeckler vy. Imrie, 118 Pa.Super. 441, 
445, 446, 179 A. 883, an action on a contract for work and labor on a house; Gra- 
boyes v. Kapner, 120 Pa.Super. 4, 7, 181 A. 385, an action to recover back money 
eee a contract rescinded by plaintiff. See, also, Restatement, Contracts, 
§ a). 

There is nothing in the case of Williams & Manning v. Southern Mutual Ins. 


Co., 108 Pa.Super. 148, 164 A. 128, affirmed in 312 Pa. 114, 166 A. 582, referred to 
above, which runs counter to the views herein expressed. The casual, and perha.s 


1“Section 337. When Interest is Recoverable as Damages. If the parties have not by 
cogtract determined otherwise, simple interest at the statutory legal rate is recoverable as damages 
for breach of contract as follows: 

““(a) Where the defendant commits a breach of a contract to pay a definite sum of money, 
or to render a performance the value of which in money is stated in the contract or is ascertain- 
able by mathematical calculation from a standard fixed in the contract or from established market 
prices of the subject matter, interest is allowed on the amount of the debt or money value from 
the =. performance was due, after making all the deductions to which the defendant may be 
entitled. 
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unfortunate, use of the expression “unliquidated damages” on page 155 of 108 
Pa.Super., 164 A. 128, furnishes no support for appellant’s contention in this case. 
The question of interest was not in issue in that case. “Few terms used in the law 
are used with as many variant meanings as [‘unliquidated’) and its proper con- 
struction must be determined by the particular context in which it appears.” 66 
Corpus Juris 49. The damages referred to were not ascertained or determined 
when suit was brought but, although disputed, they were capable of being exactly 
determined and were payable at a stated time. A disputed claim may be liquidated. 
1 Williston on Contracts, § 128.2 There is nothing in the opinion in 108 Pa.Super. 
148, 164 A. 128, to warrant the assumption that we regarded an action on a policy 
of fire insurance as at all similar, in respect to the right to recover interest, to an 
action in tort for unliquidated damages, or other actions “where the damages are 
not in their nature capable of exact computation, both as to time and amount,” such 
as was referred to by Mr. Justice Mitchell in Richards y. Citizens’ Nat. Gas Co., 
130 Pa. 37, 39, 18 A. 600. 

[10] On the motion to dismiss the appeal, we are of opinion that the payment 
of the judgment following an execution issued after an appeal, which was taken 
too late to be a supersedeas, did not render the question involved moot. It was 
ruled otherwise in Charak v. John T. Porter Co., 288 Pa. 217, 220, 221, 135 A. 730. 

The assignment of error is overruled, and the judgment is affirmel. 


AGRICULTURAL INS. CO. OF WATERTOWN, N. Y. v. PITTSBURGH 
REFRIGERATION CORPORATION. 
Superior Court of Pennsylvania. May 5, 1937. 
191 Atlantic Reporter 665. 
1. PREMIUM. 

Provi:sons of fire insurance policy that initial premium was based on estimated 
aggregate amount of $100,000, and that assured should pay premiums at rate of 10 
cents on unpaid monthly balances due on outstanding leases of merchandise, held 
too ambiguous, uncertain, and indefinite as to premiums payable to warrant directed 
verdict for insurer in action for premiums due; meaning of contract being for jury. 

(For other cases, see Insurance, Dec. Dig. § 188[3].) 


Appeal No. 25, April term, 1937, from judgment of Allegheny County Court, 
No. 1442 of 1929; Frank A. Piekarski, Judge. 


Action in assumpsit by the Agricultural Insurance Company of Watertown, 
New York, against the Pittsburgh Refrigeration Corporation, to recover premiums 
due on a policy insuring defendant against damage to merchandise by fire and 
other hazards. From a judgment on a verdict for defendant, plaintiff appeals. 

Affirmed. 


A rider to the policy provided that the initial premium charged thereunder was 
hased on an estimated aggregate amount of $100,000, and that assured agreed to 
furnish insurer on the tenth day of each month a statement indicating the total 
amount of unpaid balances due assured on outstanding leases of nierchandise on 
the last day of the preceding month and pay premiums at the rate of 10 cents on 
such balances. 


Argued hefore Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
lames, and Rhodes, JJ. 

Harrv R. Levy and Kaufman & Levy, all of Pittsburgh, for appellant. 

Frank S. Delp, of Pittsburgh, for appellee. 

Per Curiam. 

__ [1] We agree with the learned court below that the provisions of the policy 
with respect to the premiums to be paid by the insured were too ambiguous, uncer- 
tain and indefinite to warrant a directed verdict. The plaintiff has only itself to 
blame if it frils to make its policy contract so clear and explicit as to make its 
construction a matter for the court instead of a jury. 

[2] Under the circumstances here present it was for the jury, not the court, to 
say what the meaning of the contract was, and evidence was properly admitted, 
not to contradict the terms of the policy, but to help the jury to determine what 


*“An unliquidated claim is one, the amount of which has not been fixed by agreement or 
cannot be exactly determined by the application of rules of arithmetic or law. A disputed claim 
may be either liquidated or unliquidated.” Williston, § 128. 
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its ambiguous provisions meant—not to set it aside, but to clarify its uncertainty, 
The judgment is affirmed. 


CHRISTENSEN v. ROYAL INS. CO. OF LIVERPOOL, Inc. No. 7986. 
Supreme Court of South Dakota. April 21, 1937. 
: 272 Northwestern Reporter 820. 
2. CONSTRUCTION. 


If insurance policy is fairly susceptible of two constructions, one of which iy 
more favorable to insured then the other, construction most favorable to insured 
should be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. CONSTRUCTION. 

Every provision in insurance policy, breach of which involves forfeiture of 
rights of insured, is strictly construed, and doubts as to construction should be 
resolved in insured’s favor. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. CONSTRUCTION. 

In construing insurance policy, court cannot disregard plain and unequivocal 
terms of policy and make new contract for parties. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

5. UNOCCUPANCY. : 

Provision in fire policy providing for unoccupancy of premises for periods not 
exceeding six months at a time held a substitute for ten-day unoccupancy provision 
of statutory form of fire policy (Rev.Code 1919, § 9199). 

(For other cases, see Insurance, Dec. Dig. § 323[1].) 

6. UNOCCUPANCY. a A 

Under fire policy provision making policy void if premises were unoccupied 
for a period exceeding six months at any one time, insured could permit property 
to remain unoccupied during recurring periods, provided that no continuous period 
of unoccupancy should exceed six months in length. 

‘ (For other cases, see Insurance, Dec. Dig. § 323[1].) 
7. UNOCCUPANCY. 

Where fire policy provided for unoccupancy of premises for periods not exceed- 
ing six months at a time, and premises had been unoccupied for more than six 
months when special vacancy rider was attached, insured was not entitled on expira- 
tion of special rider, to further six months’ period of unoccupancy, in absence of 
period of occupancy after expiration of rider. 

(For other cases, see Insurance, Dec. Dig. § 323[1].) 

Warren, J., dissenting. 

Appeal from Circuit Court, Fall River County; H. R. Hanley, Judge. 

Action by Sam Christensen against the Royal Insurance Company of Liver- 
pool, Inc., a stock corporation, From an order granting a new trial, the defendant 
appeals. 

Order reversed and case remanded, with instructions. 

H. M. Lewis, of Hot Springs, and L. E. Waggoner and R. C. Riter, both of 
Sioux Falls, for appellant. 

W. P. Rooney and E. B. Adams, both of Hot Springs, for respondent. 

SmitH, Judge. 

Plaintiff brought action on a policy insuring against loss and damage by fire. 
A special verdict and judgment were entered for defendant. On motion by plain- 
tiff, the trial court entered an order granting a new trial predicated on an assumed 
error at law. Defendant appeals from the order granting a new trial. Disposition 
here turns upon the construction of provisions of the policy dealing with unoccu- 
a of the insured property. 

‘he policy was issued to insure plaintiff against loss and damage by fire to a 
dwelling situated in Hot Springs, S. D. The term of the policy was for three 
years, extending from September 25, 1932, to September 25, 1935. The fire occur- 
red on the 23d day of October, 1934. To a complaint on the policy in ordinary 
form, defendant interposed a defense of a breach of the conditions of the policy 
against unoccupancy. 
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In addition to the provision dealing with unoccupancy contained in the statu- 
tory form of policy (Rev.Code 1919, § 9199), this policy contained an additional 
provision as follows: 

“Permission granted for the within described premises to be and remain vacant 
for a period not exceeding sixty (60) days at any one time, the term ‘vacant’ being 
construed to mean an empty building devoid of personal habitation; or to be and 
remain unoccupied for a period not exceeding six (6) months at any one time, the 
term ‘unoccupied’ being construed to mean a building that is entirely furnished, but 
with personal habitants temporarily absent. * * * 

“Applying against the fire and lightning hazard only, if the premises are vacant 
for a period exceeding sixty (60) days, or unoccupied for a period exceeding six 
(6) months, at any one time, this policy is void unless a special form of permission 
therefor is attached hereto.” 

Subsequent thereto, in consideration of an additional premium, a rider or 
additional provision was attached to the policy, the material provisions of which 
read as follows: “Permission is hereby granted for the premises described in this 
policy to remain unoccupied from the 14th day of March, 1934, to the 14th day of 
September, 1934.” 

At the trial, the plaintiff’s wife testified as follows: “When I went out of the 
big house, (the property described in the policy) dad and Earl (plaintiff’s son) 
slept there for a little while; have been out of there for about a year and three 
months. * * * I was in Chadron a year and some months. * * * I don’t know 
whether we have lived in the big house since July, 1932, or not. I don’t know if 
there have been lights, water and telephone in there since 1932, but I don’t think 
sO. 

The plaintiff testified as follows: “At the time this vacancy permit was put on 
my wife was in Chadron, Neb. * * * I lived over the store part of the time. Dur- 
ing week days I was there all the time and ate in the restaurant below. I lived 
during the week days over the store and on Sundays sometimes I would go over 
and sleep at the house that was burned. We had a four-room apartment over the 
store. My son, (Earl) his wife and I slept there. My wife slept there when she 
was in town. I continued sleeping over the store six days a week until the time I 
went to California. * * * From March when I got the vacancy permit, until my 
wife came back from Chadron, I didn’t sleep in the house at all.” 

Conflicting testimony was received dealing with the use and occupancy of the 
insured premises just prior to the expiration of the period described in the special 
rider and between that date and the date of the fire. 

In its instructions, after an instruction defining “occupancy,” to which no excep- 
tion was taken, the court by general instructions and by a special interrogatory 
submitted the following question to the jury: “Were the premises described in the 
policy of insurance, Ex. No. 1, occupied by the Christensens, as the term occupancy 
has been explained for you in these instructions, at any time during the six months 
period next preceding October 23, 1934?” 

The jury returned a negative answer to the special interrogatory, and judg- 
ment was entered for defendant. Upon motion, the trial court entered an order 
granting a new trial, in which, after reciting the provisions of the policy, it stated 
its reason for so doing as follows: “The undisputed evidence shows that the fire 
in question occurred on October 23rd, 1934; that the vacancy permit executed by 
defendant company, and attached to the policy, expired on the 14th day of Septem- 
ber, 1934, and that the date of the expiration thereof (as shown by Exhibit 1) 
there still remained a period of six (6) months for the building in question to 
remain unoccupied, as provided in the uniform standard permits and clauses con- 
tained in the policy, and there is no evidence whatsoever in the record proving or 
tending to prove that the building in question had remained unoccupied for the 
additional period of six months, but the undisputed evidence shows that the fire 
occurred within the period of six months allowed by the policy itself for the build- 
ing to remain unoccupied.” 

Of the specifications of error, the only one urged to this court by the respond- 
ent in support of the order granting a new trial, after reciting the provisions of the 
policy, contained the identical language we have quoted from the trial court’s order. 

{1] In view of the foregoing testimony, the sole specification urged by respond- 
ent, and the reasons stated by the learned trial court in its order granting a new 
trial, we approach decision unhampered by considerations involving the discretion 
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of the trial court. Davenport v. Firemen’s Insurance Company of Newark, N. J., 
47 S.D. 426, 199 N.W. 203. 

The defendant-appellant contends that plaintiff-respondent had exhausted all 
privilege of continuous unoccupancy of the premises at the time of the fire, and 
that the policy had become void for breach of condition. Based upon the author- 
ity of the holding of the learned Florida Supreme Court in the case of Caledonian 
Insurance Company v. J. Frank Smith et al., 65 Fla. 429, 62 So. 595, 47 L.R.A.(N. 
S.) 619, the plaintiff contends that the period between March 14 and September 14, 
1924, covered by the foregoing rider, was equivalent to occupancy by plaintiff, and 
that thereafter plaintiff was privileged to a further six-month period of continuous 
unoccupancy under the original terms of the contract. 

[2-4] We proceed with an examination of the material provisions of the policy 
contract under the guidance of the following rules of interpretation: 

“It follows that, if such a contract, looking at all its provisions, is fairly sus- 
ceptible of two constructions, one of which is more favorable to the insured than 
the other, the construction most favorable to the insured should $e adopted.” 
Lundeen v. Schumarher, 52 S.D. 149, 216 N.W. 883, 884. 

“ * * * every provision and condition in an msur?nce policy, the breaci of 
which involves a forfeiture of the rights of the insured under the contract, is 
strictly construed, and doubts as to construction should be resolved m favor cf 
Se ene” Bolte & Jansen v. Equitable Fire Association, 23 S.D. 240, 121 N.W. 

“But the rules above stated will not authorize the court to disregard the plain 
and unequivocal terms of the policy and make a new contract for the parties. 
ooo © ae Ge. a: 

[5, 6] We look first to the permission granted under the original policy to 
ascertain the extent to which plaintiff was thereby privileged to leave the insured 
property in an unoccupied state. For the purposes of our analysis, we conclude 
that the six-month provision became a substitute for the ten-day provision of the 
statutory form. Because of the use of the words “at any one time” in the substi- 
tute provision, we further conclude plaintiff was privileged to permit the property 
to remain unoccupied during recurring periods, subject, however, to the limitation 
stated that no continuous period of unoccupancy should exceed six months in 
length. Thus, as the contract was originally worded, the right to a contirveus 
period of unoccupancy for a further term of six months after the exercise of any 
period of unoccupancy, only would recur by reason of actual occupancy. 

We now turn to the situation as it existed on the 14th day of March, i934, 
when the special rider was attached to the contract. It conclusively appears that 
plaintiff was then enjoying a period of unoccupancy and could only acquire the 
privilege of continuqus unoccupancy for an additional period of six months by 
actual occupancy or by the payment of an additional premium. The additional 
premium was paid and the foregoing rider was attached, concisely and specifically 
providing for unoccupancy until September 14, 1934. In the face of these circum. 
stances, and in view of the wording of the rider, we seek to determine whether 
the policy is fairly susceptible of the construction for which plaintiff contends. 

When plaintiff's theory is tested by the results which would flow from it: 
application, two situations suggest themselves. First, if such is the meaning of 
the contract, plaintiff could permit the property to remain unoccupied for a con- 
tinuous period of.eighteen months through the payment of a single premium for 
a special six months’ permit. He could permit the property to remain unoccupied 
for six months under his original contract, then have a six months’ rider attached 
in consideration of an additional premium, and thus, through plaintiff’s construc- 
tion, gain an additional period of twelve months. Second, if the company, on the 
other hand, desired to grant no more than a six months’ privilege of continuous 
unoccuraneyv in consideration of an additional premium, it could not make such 4 
grant bv the use of plain, unequivocal, and specific words describing the particular 
six-menth period it intended to cover, as was done in this rider, but would be 
required to attach a rider so worded as to make provision for the revival of the 
six-month provision contained in the original contract. 


Further examination of the original contract discloses that the parties intended 
that such a permission for unoccupancy might by possibility be attached to the 
policy to extend the right of continuous unoccupancy beyond six months. This 
appears from the use of the words “ * * * if the premises are * * * unoccupied for 





Fire] Franklin Fire Ins. Co. of Philadelphia v. Smith 55 


a period exceeding six (6) months, at any one time, this policy is void unless a 
special form of permission therefor is attached hereto.” Application of the theory 
contended for by plaintiff transforms the rider attached from an agreement extend- 
ing the contractual six-month period of unoccupancy, to an agreement, not only 
to extend, but also, in addition to extending by the length of time so plainly limited 
in the rider, to Cuplicate the very period to which the extension was thereby 
applied. 

These considerations convince us that such a construction of the contract 
would bear no relation to the intention of either of the contracting parties, and 
when viewed in the light of the recognized increase of hazard through unoccu- 
pancy, would be so unreasonable as to constitute an unfair construction. 

[7] We therefore conclude that the policy is not fairly subject to the con- 
struction for which plaintiff contends, and that so to interpret it would require this 
court to write words into the rider which were not employed by the parties. From 
the testimony of plaintiff and his wife, we further conclude that on and after 
the 14th day of March, A. D. 1934, plaintiff could not acquire a privilege of unoc- 
cupancy under the terms of the contract other or different than that described by 
the plain and unequivocal words of the rider, until the property had again been 
subjected to a period of occupancy. 

The instructions of the trial court in no manner limited the operation of the 
original contract, because, as demonstrated by the wording of the special interroga- 
torv, the case was submitted on the theory that actual occupancy, even during the 
period covered by the special rider, would induce a recurrence of the original six- 
month period of unoccupancy. In so instructing the jury, the learned trial court 
followed a correct interpretation of the contract. 

The order granting a new trial is reversed, and this case is remanded with 
instructions to restore the verdict and judgment for the defendant, with costs 
here and below. 

Rudolph, P. J., and Polley and Roberts, JJ., concur. 

Warren, J., dissents. 


FRANKLIN FIRE INS. CO. OF PHILADELPHIA v. SMITH. No. 10301. 
Court of Civil Appeals of Texas. Galveston. Feb. 4, 1937. 
Rehearing Denied March 11, 1937. 

103 Southwestern Reporter (2d) 470. 

WATER DAMAGE. 

In action on standard fire and windstorm dwelling policy containing exception 
clauses relating to damage from high water or wind-driven water, where control- 
ling findings were supported by proof, judgment allowing recovery for damage 
to house from windstorm, cyclone, or tornado, and denying recovery for damage 
to floor of house from combined action of wind and water was affirmed. 

(For other cases, see Insurance, Dec. Dig. § 423.) 

Error from Brazoria County Court; J. T. Loggins, Judge. 

Action by A. J. Smith against the Franklin Fire Insurance Company of Phila- 
delphia. To review a judgment for plaintiff, defendant brings error. 

Affirmed. 

Bryan & Bryan, of Houston, for plaintiff in error. 

|. P. Bryan, of Angleton, for defendant in error. 

Graves, Justice. 

Under the disposition determined upon for this appeal, this court is not 
required to file a written opinion therein; however, in deference to the able counsel 
for both sides who have so painstakingly and helpfully briefed and argued it here, 
this short statement of the ground upon which the appeal has been decided is made: 

The suit was an ordinary one by the owner of the property against the Insur- 
ance Company to recover upon a policy upon a house near Freeport, Tex., against 
any loss or damage up to $200 caused by a windstorm, cyclone, or tornado, the 
original policy’ being attached to and made a part of the plaintiff’s petition, and 
being a “Texas Standard Combined Fire and Windstorm Dwelling Policy, num- 
bered DF W-160,” the plaintiff claiming total damage to the house of $175 from such 
a storm or tornado, which he alleged struck and so damaged the house about July 
25 of 1934, specially avering the loss came directly within the terms of the contract; 
the defendant company, after demurrers and denials, further pleaded the exception- 
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to-liability clauses in the policy, which exempted such damage as was caused by 
high water alone, by wind-driven water, or by the combined action of both these 
elements. 

The cause was tried out at great length before the trial court on evidence for 
both sides, upon the conclusion of which the court rendered judgment in the defend- 
ant in error’s favor for $150, as the total damage caused to the house by the 
windstorm, cyclone, or tornado alone—in accord with the express obligations of 
the contract—but finding an additional $50 damage to the floor of the house alone 
as having been caused by the combined action of the wind and water, which item 
he found the Insurance Company not liable for under such exception clauses in 
the policy. 

The court filed detailed findings of both fact and law in support of its judg- 
ment, which the plaintiff in error vigorously assails in toto in this court—-contend- 
ing that no more than $10 damage, if that much, was shown by the testimony to 
have been caused to the house by the wind alone; indeed, the cause as presented 
here is a fact case, the correctness of the judgment below depending upon whether 
or not the testimony was sufficient to support the fact-findings so made by the 
court. 

Without undertaking to detail any of the evidence, which is not required, this 
court has carefully examined the statement of facts, with the result that it fails 
to find any lack of supporting proof for the controlling findings made; the judg- 
ment must, therefore, be affirmed; it will be so ordered. 

Affirmed. 


SECURITY NAT. FIRE INS. CO. et al. v. SCHOTT DRUG CO. et al. No. 10310. 
Court of Civil Appeals of Texas. Galveston. Feb. 4, 1937. 
Rehearing Denied April 8, 1937. 
103 Southwestern Reporter (2d) 979. 
1. RECORD WARRANTY. 

Purpose of bookkeeping provision of fire policy is to provide means by books 
themselves for ascertaining amount of loss, and clear violation of such provision 
carries with it consequences which court has no power to alter. 

(For other cases, see Insurance, Dec. Dig. § 335[31.) 

2. SUBSTANTIAL COMPLIANCE. ; 

Warranties in fire policies requiring insured to keep account books and inven- 
tory showing value of stock on hand must be substantially complied with, but, in 
determining what is required, a fair and reasonable construction is to be adopted. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

3. RECORD WARRANTY. 

Purpose of warranties in fire policies requiring insured to keep account books 
and inventory showing value of stock on hand is accomplished when it is shown 
that insured has kept such records of business as will enable man of ordinary intel- 
ligence to ascertain with reasonable certainty amount and value of goods destroyed. 


(For other goods, see Insurance, Dec. Dig. § 335[3].) 


4. IRON SAFE CLAUSE. 

Failure of insured under fire policy to itemize goods added to stock on books 
in which insured entered from invoice name of shipper, date of invoice, and total 
amount thereof held not breach of iron-safe warranty clause requiring insured to 
keep itemized inventory of stock on hand and books presenting complete record of 
business, including purchases, sales, and shipments. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

5. IRON SAFE CLAUSE. 

Preservation in fireproof safe of monthly summary of business transacted, 
showing total amount of credit sales without preservation of itemized charge 
tickets, held substantial compliance with iron-safe warranty clause of fire policy. 

(For other cases, see Insurance, Dec. Dig. § 335[4].) 

6. INVENTORY. 

Failure of insured under fire policy covering stock of merchandise to take 

inventory within 30 days, or to have on hand inventory of stock taken by himself 
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within 12 months preceding date of policies as provided by iron-safe warranty 
clause of policies, held not breach of such warranty, where inventory had been 
taken by predecessor of insured within 12 months preceding date of policies, and 
insured had books containing complete and continuous record of all additions to, 
and all withdrawals from, stock after inventory, and business conducted by insured 
and predecessor, from standpoint of books, was unbroken unit. 

(For other cases, see Insurance, Dec. Dig. § 335[2].) 

Pleasants, C. J., dissenting on rehearing. 

Appeal from District Court, Galveston County; C. G. Dibrell, Judge. 

Action by the Schott Drug Company and others against the Security National 
Fire Insurance Company and others. Judgment for plaintiffs, and defendants 
appeal. 

Affirmed. 

King, Wood & Morrow and Bryan & Bryan, all of Houston, and Frank S. 
Anderson and Terry, Cavin & Mills, all of Galveston, for appellants. 

Williams, Neethe & Williams, of Galveston, for appellees. 

Copy, Justice. 

The principal question for decision in this case is, Did appellee breach the 
iron-safe warranty clause contained in the policies of insurance issued by the 
respective appellants, and which is quoted in the next paragraph, and thus void its 
policies? 

“Record Warranty Clause 
(Applied to Stock only) 

“The following covenant is hereby made a part of this policy and a warranty 
on the part of the assured: 

“Section 1. The Assured will take a complete itemized inventory of stock on 
‘hand at least once in each calendar year, and within twelve months of the last 
preceding inventory, if such has been taken. 

“Unless such inventory has been taken within twelve calendar months prior 
to the date of this Policy, and together with a set of books showing a complete 
record of business transacted since the taking of such inventory, is on hand at the 
date of this policy, one shall be taken within thirty days after the date of this 
Policy, or in each and either case, this entire Policy shall be null and void. 

“Sec. 2. The assured will make and prepare, in the regular course of busi- 
ness, from and after the date of this Policy, a set of books, which shall clearly 
and plainly present a complete record of business transacted including all pur- 
chases, sales and shipments, both for cash and on credit, or this entire Policy 
shall be null and void. 

“The term ‘Complete record of business transacted’ as used above, is meant 
to include in said set of books, a complete record of all the property which shall 
go into the premises and be added to the stock, and of all property taken from 
the stock, whether by the Assured or by others, even though not technically pur- 
chases or technically sales. 

_ “If the business of the Assured under this Policy be that of manufacturing, 
this complete record of business transacted must, in addition, show all the raw 
material received and all products manufactured therefrom, including the cost of 
manufacture, and must show waste in process of manufacture, and must show all 
the raw material and manufactured property which is taken from the building 
described. 

“Sec. 3. The Assured will keep and preserve all inventories of stock taken 
during the current year and also all those taken during the preceding calendar 
year, which are on hand when this Policy is issued, and will keep and preserve 
all books which are then on hand, showing a record of business transacted during 
the current calendar year and the preceding calendar year. 

“The assured will also keep and preserve all inventories taken after the issu- 
ance of this Policy, and all books made and prepared after the issuance hereof, 
showing a record of business transacted. 

“The books and inventories, and each of the same, as called for above, shall 
be by the Assured kept securely locked in a fireproof safe at night, and at all 
times when the building mentioned in the Policy is not actually open for business ; 
or, failing in this, the Assured shall keep such books and inventories, and each 
of them, in some secure place not exposed to a fire which would destroy said 





558 ‘The Insurance Law Journal, Vol. 89 [Aug., 1937 
4 | 


| 
building ; and, in event of a loss or damage insured against to the personal property 
mentioned herein, said books and inventories, and each of same, must be by the 
Assured delivered to this Company for examinations; or this entire Policy shall 
be null and void, and no suit or action shall be maintained hereon for any such loss, 

“It is understood and agreed that this clause and the requirements thereof is 

one of the inducing causes to the acceptance of the risk herein assumed and the 
issuance of this Policy, and that the terms and requirements hereof are material 
to the risk, and to this insurance, and to any loss or damage happening to the 
property described in this Policy. 
- “Tt is further agreed that the receipt of such books and inventories, or the 
request for them, or either of them, and the examination of the same, shall not be 
an admission of any liability under this policy, nor a waiver of any provision or 
condition of this Policy, or of any defense to same.” 

To the action of appellee Schott Drug Company brought on the fire insur- 
ance policies the appellants each answered, in effect, that appellee failed to keep 
its books so as to comply with the warranty clause just quoted, and so forTeited 
any right to recover thereunder. 

The evidence disclosed that, when a shipment of goods arrived, a record was 
made by appellant in a journal from the original invoice, showing only the name 
of the shipper, the date of the invoice, and the total amount of the invoice. The 
various items of the invoices making up the total were not recorded. Typical 
records were: 

Soot. 1, Wes, MeKesson-Sowtiers Drty Co... ic cccccccccscccsessecdeces $187.30 
ae ee De ke rere rere eee 

The invoices were retained, but not filed in the safe, and were destroyed by 
the fire which occurred February 23, 1934. Whenever goods were returned to a 
shipper, entries were made upon the journal showing their value, and for which 
appellee took credit, but no memos of the returned items were preserved. 

From this record of purchases, the appellants complain there was no way for 
them to ascertain what went into the stock of goods, whether the items were 
covered by the policies, or fair prices were paid for them, or what their real values 
were—in short, anything about such additions to appellee’s stock. 

The record appellee kept of its credit sales was on charge tickets which, for 
the current month, were kept in the safe. But at the end of each month the total 
for that month was transferred to the journal, and the charge tickets taken from 
the safe and filed away. They, too, were destroyed by the fire. And the only 
record appellee had of its customers’ accounts, after the fire, was a record showing 
the total purchases by a given customer for a given month, but which did not show 
the items of which such total consisted—appellee, indeed, had had such a record, 
but it was not kept in the safe and was destroyed by the fire. 

The record appellee kept of its cash sales was not complained of. 

Appellee’s bookkeeper testified that with the use of the inventory taken in 
January, 1934, and the books in evidence which were not destroyed by the fire, he 
could and had determined the value of the stock on hand at the time of the fire. 
This he did by taking the inventory total, adding thereto the amounts of the pur- 
chases thereafter made, as shown by the journal entries, and then deducting the 
cash sales shown by the cash book, and the credit sales shown by the journal entries, 
less 33 1/3 per cent. estimated profits, as: 

Total inventory, January, 1934 $32,744.28 
Merchandise purchases for January 2,571.12 
Soda-fountain supplies 130.00 
Merchandise for February 2,387.49 
Soda-fountain supplies for February 98.42 
Cash sales Merchandise for January 2,793.21 
“4 “ Soda-Fountain for January 181.37 
x “Merchandise for February 2,222.05 
- “ Soda for February 167.79 
Credit Sales for January 1,093.94 
“ “ “ 991.20 

The bookkeeper further testified, from nearly fifty years’ bookkeeping experi- 
ence for various mercantile establishments, that it was customary to check invoices 
received against the shipments of merchandise, and to enter on the journal the date 
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of the invoice, the name of the firm, and the total amount, and it was not customary 
for the various items on the invoices to be entered on the books; that is, appellee 
but followed the usual custom in such respect. 

A. F. De Loach, a public accountant, testified in effect that it was customary 
for retail merchants to keep the sort of record invoices of purchased merchandise, 
such as were here kept by appellee; and he further testified in substance that the 
method of recording credit sales by retail merchants generally was that followed by 
appellee; and so of the record of cash sales kept by appellee. And so likewise 
testified A. L. Joyce, accountant. And none of this evidence was disputed. 

The appellants make no claim of fraud on appellee’s part. 

[1] As stated in Merchants’ & Manufacturers’ Lloyd’s Ins. Exch. v. Southern 
Trading Co. (Tex.Com.App.) 229 S.W. 312, 315: “The purpose of the bookkeeping 
provision is to provide a means by the books themselves for ascertaining the amount 
of the loss. The insured binds himself to provide such means, and a clear viola- 
tion of this provision of the contract carries with it its own consequences, which 
the courts have no power to alter.” 

[2, 3] Of the same provision, the court in Home Insurance. Co. v. Flewellen 
Produce Co. (Tex. Com. App.) 247 S.W. 833, 834, said: 

“The authorities are in accord that the warranties in insurance policies, such 
as are under inquiry here,“must be substantially complied with, but in determining 
what is required a fair and reasonable construction is to be adopted, so as to effect- 
uate the contract of indemnity rather than defeat it. What is a substantial compli- 
ance with these requirements must be determined largely by the facts of each 
particular case, and this has resulted in numerous decisions, differing in results, 
but not necessarily in conflict with each other. * * * 


“The purpose of all these warranties, and particularly the one requiring the 
keeping of books, is accomplished when it is shown that the insured has kept such 
a record of his business as will enable a man of ordinary intelligence to ascertain 
from the same with reasonable certainty the amount and the value of the goods 
destroyed. The obligation imposed upon the insured is to furnish the insurance 
company, in case of loss, with such—‘book account of his invoices, purchases, and 
sales as will show the amount of goods on hand at the time of the fire, and thus 
furnish data from which to make a reasonably correct estimate of the loss or 
damage.’” (Italics ours.) 

In Fidelity Union Fire Ins. Co. v. Barnes (Tex.Civ.App.) 293 S.W. 279, 282, 
the court, after quoting from Liverpool & L. & G. Ins. Co. v. Kearney, 180 U.S. 
132, 21 S.Ct. 326, 45 L.Ed. 460, said: “Applying this reasoning to the instant case, 
the parties to the contracts of insurance must have had in mind the system of 
bookkeeping usually employed by merchants. If that system was regarded by the 
ordinary, prudent merchant as sufficient to enable him at all times to estimate 
with fair accuracy the value of the stock of goods carried by him, it would not 
be reasonable to suppose that further information was desired by the insurance 
company. It was concerned chiefly with providing a fair and accurate way of 
arriving at the loss, in case of fire.” 


_ And this court, speaking through our Chief Justice, in Scottish Union & 
National Ins. Co. v. Andrews & Matthews, 40 Tex.Civ.App. 184, 89 S.W. 419, 422, 
said: “The terms of the iron-safe clause, before set out, do not provide that all of 
the books used by the insured in the conduct of their business should be pre- 
served but only required them to keep and preserve a set of books which shall 
clearly and plainly present a complete record of the business transacted, including 
all purchases, sales, and shipments, both for cash and on credit, from the date 
of-the inventories provided for in subsequent clauses of the policy.” 


[4] Under the foregoing authorities, failure of the insured to itemize the 
goods added to its stock is no breach of the iron-safe warranty clause. Also see 
Standard Fire Ins. Co. v. Willock (Tex.Civ.App.) 29 S.W. 218, 219, where 
insured’s record of purchases was shown by entries in merchandise account similar 
to those of appellee, and there was no itemization of goods purchased, and the 
books were held to be in substantial compliance with the warranty. In AZtna Ins. 
Co. v. Lipsitz, 130 Ga. 170, 60 S.E. 531, 14 Ann.Cas. 1070, and Western Assur. Co. v. 
Redding (C.C.A.) 68 F. 708, it was held that the warranty did not require the 
articles purchased to be shown on the books. Since the courts have long held the 
Warranty in question does not require an itemization of the goods purchased and 
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sold, it seems reasonable to suppose that, had the insurance companies desired this 
itemization, they would have expressly required it in the contracts contained in the 
policies they themselves prepare. As already indicated by the evidence in this case, 
retail merchants generally keep their books as appellee kept its books. Were the 
courts of the state now to change their holding and construe the warranty to 
require a complete record of all items shown on invoices as received and such 
as are returned, and a complete itemization of all credit sales, the result would 
be to nullify the insurance for which they nevertheless continue to pay in the 
full confidence they are securing protection against fire, though the only records 
kept of their business is like the record kept by appellee, and which is found 
sufficient by the ordinary prudent merchant to enable him at all times to estimate 
with fair accuracy the value of the goods he has stocked. 


[5 ] The fact that the records kept of the daily credit sales were burned up, 
and the only record preserved of these in the safe was a monthly summary, does 
not prevent such monthly summary from being a substantial compliance with the 
warranty. Such, according to the undisputed evidence, is the customary mode 
to keep a record of such sales; and no language of the policy specifies that the 
books kept shall be original entries, nor that the vouchers, statements, or memo- 
randa supporting such entries shall be kept. Reasons for not keeping the sales 
tickets in the safe after their totals had been transferred to the books are apparent. 
To construe the warranty in the policies contrary to the custom prevailing as to 
keeping such records, and in the absence of language that expressly required this 
additionally to what satisfied custom and the needs of appellee’s business, and thus 
forfeit the insurance to which appellee would be entitled except for doubtful 
construction, is a length to which no Texas court, so far as appellants’ diligence 
has pointed out to us, has yet gone. Appellants have cited Commonwealth Under- 
writers’ Agency v. Lawrence Grocery Co., 244 S.W. 200, decided by this court, 
as authority to the contrary. But the facts in that case were entirely different 
from the facts here. There was in that case a failure to make any substantial 
compliance with the requirements as to taking inventory. Also the family withdrew 
from the stock of nferchandise of the value of from $50 to $90 per month, and 
no record of such withdrawals was kept. There was also a pronounced breakdown 
in the record kept of the cash and of the credit sales. There was never any item- 
ized record of such sales, but merely memoranda showing lump sums for the day’s 
sales, without details of any nature, and these were not regularly or accurately 
kept, for the lists containing the amounts were sometimes lost and never entered 
on the books at all. Members of insured’s family freely took small sums of cash 
from the cash drawer without keeping any account of them whatever: cash 
collected on account of credit sales was often indiscriminately mingled with the 
sales for cash, and lump sum records of sales for credit were kept sometimes. 
Many days when cash sales were made, no entry of them of any kind was made. 
In other words, there was no experienced bookkeeper in charge of the books 
in that case, and they were not kept in conformity with custom followed by mer- 
chants in such instances; and we have no doubt of the correctness of the decision 
of that case. No reliance could be placed in books so kept in the one case; while 
in the instant case the books were kept by an experienced, expert bookkeeper 
conformable to usual practice. And this carries us back to the portion of Home 
Ins. Co. v. Flewellen Produce Co., supra, which we have placed in italics for 
emphasis. 

[6] Now appellee took an item by item inventory in January, 1934, covering 
218 pages. It showed, as heretofore stated, a total stock then on hand of the value 
of $32,744.28. The taking of this inventory of January, 1934, however, did not 
fulfill the requirement of the warranty in question. The insured was required to 
take an inventory of stock on hand at least once in each calendar year, and within 
Name of Company Policy Number Amount Date 


Security National Fire Insurance Com- 
ceevetaecen ; re $1000.00 October 5, 1933. 
Security National Fire Insurance Com- 
pany ; scbene.. Saree 1000.00 June 1, 1933. 
North British & Mercantile Insurance 
ance Company, Ltd. ............ weeee 134924 1000.00 October 15, 1933. 
New Hampshire Ins. Co. . 2947535 1000.00 October 9, 1933 
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Westchester Fire Ins, Co. .............. 2187 500.00 June 1, 1933. 
American Equitable Assurance Company F485978 1000.00 October 18, 1933, 
Albany Insurance Company 826 1500.00 June 1, 1933. 
North British & Mercantile Insurance 

Company, Ltd. 2000.00 July 21, 1933. 


twelve calendar months of the last preceding inventory, if such had been taken. 
Unless such an inventory had been taken within twelve calendar months prior to 
the date of the policy and. was preserved, together with a set of books showin 
a complete record of business transacted from the date of such inventory, an 
is on hand at the date of the policy, then, in such case, an inventory is required 
to be taken within 30 days after the date of such policy, otherwise by the terms 
of the warranty the policy became void; or, more correctly perhaps, expired. 

Now the stock of merchandise of appellee Schott Drug Company had formerly 
been owned by the J. J. Schott Drug Company, which stock was employed in 
conducting a like drug business at the same location for many years. The J. J. 
Schott Drug Company filed a petition in bankruptcy and ceased to do business on 
May 15, 1933; and Farb, who subsequently became president of the Schott Drug 
Company, when it was organized, was appointed receiver on that day, and acted 
as such until May 27, 1933, when the entire stock of merchandise and fixtures were 
sold under proper orders to one Seaman, who, in making the purchase, acted for 
appellee First National Bank of Galveston, from whom appellee Schott Drug 
Company obtained legal title on June 10, 1933. During the time the business was 
conducted by the receiver, it sold only for cash at retail in the ordinary course, 
there being no purchases to replenish stock, or sales on credit. With this stock 
and fixtures, appellee Schott Drug Company continued the retail drug business upon 
the same premises, and continued to use the same books and records, and obtained 
the following policies of insurance, at the dates indicated, which were more than 
30 days prior to the taking of the January, 1934, inventory: 

The last inventory taken of the stock of merchandise was taken by the J. J. 
Schott Drug Company in February, 1933. It was fully itemized. The books of 
the J. J. Schott Drug Company from January, 1933, to the time it went into 
bankruptcy, covering all purchases and sales by it, and of the sales made by the 
receiver, and of the purchases and sales made by the Schott Drug Company to 
February 23, 1934, the date of the fire, are in evidence. And in this opinion such 
books have been treated, as they were treated by the different owners of the busi- 
ness, viz., as a unit. While the Schott Drug Company did not take an inventory 
within 30 days of the issuance of the policies last herein above tabulated, and did 
not have on hand an inventory of its stock taken by itself within 12 months 
preceding the date of said policies, it did have the inventory taken by its predeces- 
sor within 12 months preceding the dates of such policies and a set of books 
containing a complete and continuous record of all additions to, and all withdraw- 
als from, such stock of merchandise after the taking of such inventory. So far 
as the bookkeeping was concerned before and after the Schott Drug Company 
took over the business, there was no difference. The inventory taken by J. J. 
Schott Drug Company in February, 1933, fitted into and bore the same relation 
to the retail drug business conducted at the same location in February, 1933, as 
did that taken in 1934. From the standpoint of the business, and of the books in 
which the records reflecting the business was concerned, the business was a unit, 
unbroken and uninterrupted by the change in ownership. 

In Dorroh-Kelly Mercantile Co. v. Orient Ins. Co., 104 Tex. 199, 135 S.W. 
1165, 1166, the court said: 

“The contract, having been prepared by the Insurance Company to express the 
terms of its own undertaking, must be construed most favorably to the assured, and 
a substantial compliance with such terms will satisfy the obligation. * * * 

“The object of having the inventory made was not to ascertain the gross vaiue 
of the property insured, but to ascertain the different articles which went to make 
up the stock in order that the insurance company might test the correctness of 
the claim in two respects: (1) Whether the articles of which the stock was 
composed all belonged to the classes of property covered by the policy; and (2) 
whether the valuation attached to the different items and which went to make up 
the total sum expressed was reasonable. The failure to produce an inventory or 
that which is equivalent in these particulars could not be held to be a substantial 
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compliance with the requirements of the policy. Roberts, Willis & Taylor Co. y. 
Insurance Co., 19 Tex.Civ.App. 338, 48 S.W. 559. If the assured had furnished 
anything from which the information contracted for could be with reasonable 
certainty ascertained, then the question of substantial compliance would be beforz 
the court; but, when there is no compliance whatever, there can be no question 
of a substantial compliance with such requirements.” 

In Westchester Fire Ins. Co. v. McMinn (Tex.Civ.App.) 198 S.W. 638, 639, 
the polices were issued on December 2, 1914, January 5, 1915, January 8, 1915. 
The court said: 

“It is clear that it appeared from the testimony recited that the stipulation in 
the policy invoked by plaintiff in error was not literally complied with, in that an 
inventory of the stock of goods not having been taken within 12 months before 
the policy was issued, one was not taken within 30 days after it was issued. But 
whether it was a sufficient basis for a finding that the stipulation had been substan- 
tially complied with is another question. We think it was. The inventory or 
invoice made when defendant in error purchased the stock of goods in November, 
1913, was preserved by him and tendered to plaintiff in error, * * * If the 
testimony of defendant in error that not exceeding $25 worth of stock covered 
by that inventory was sold before January 1, 1914, was true, then certainly the 
inventory showed, substantially, all the articles in the stock on January 1, 1914. 
If it did, then we see no reason why the production of that inventory was not such 
a compliance with the stipulation as to relieve defendant in error of the forfeiture 
claimed because he failed to take an inventory of his stock within 30 days after 
the policy was issued. By the terms of the stipulation, if he had taken an inventory 
within the 12 months preceding the issuance of the policy, he was not bound to take 


one within 30 days after it was issued. Having produced an inventory which 
furnished, substantially, all the information one taken within 12 months before the 
date of the issuance of the policy would have contained, we think the one furnished 
should be held sufficient compliance with his undertaking, notwithstanding it was 
not taken within the limit of the time specified.” 

We do not consider there was any breach of the warranties in question, and, 
being of the opinion there was a substantial compliance with the warranty by 
appellee, we hold the judgment of the trial court should be affirmed, and it is 
so ordered. 


Affirmed. 

On Motion for Rehearing. 

The undisputed evidence in this case shows that all the books kept by the 
insured were locked in the safe at the time of the fire, and were preserved. The 
inventory, taken in January, 1934, was an item by item record of the stock on 
hand when taken, and their values; and the invoices and credit sale tickets for 
the current month had the effect of carrying the inventory down to the date of the 
fire. Such inventory, invoices, and tickets were in the safe, and not destroyed by 
fire. 

The majority of the court do not think that the failure of the insured to keep 
the invoices and credit sale tickets covering former months was a breach of the 
iron-safe clause of the warranty. The books of insured, together with the inven- 
tory of January, 1934, and the invoices and credit sales tickets, that covered all 
additions made to, and deductions made from, the stock of merchandise from the 
time of the taking of the inventory in January, 1934, satisfied the requirements 
of the warranty. The majority of the court think the motion for rehearing should 
be overruled, and it is so ordered. 

Overruled. 

Pleasants, Chief Justice dissents. 


GRANDVIEW INLAND FRUIT CO. v. HARTFORD FIRE INS. CO. No. 26340. 
Supreme Court of Washington. March 29, 1937. 
66 Pacific Reporter (2d) 827. 
1, TOTAL LOSS. an 
Destruction of warehouse building by fire held to result in “total loss” within 
valued policy statute making amount of insurance in policy conclusive as to amount 
of loss, where nothing remained of building except ashes, rubbish, and a few 
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weakened portions of concrete walls of basement, and building lost its specific 
character and ceased to exist as a building (Rem.Rev.Stat. §§ 7150, 7151). 


(For other cases, see Insurance, Dec. Dig. § 493.) 
2, TOTAL LOSS. 


“Total loss” occurs justifying recovery of full amount of fire policy if building 
is so far destroyed that no substantial part or portion thereof remains in place 
capable of being utilized to advantage in restoring building to condition in which 
it was before fire (Rem.Rev.Stat. §§ 7150, 7151). 

It is not necessary to constitute a “total loss” that all the material 
composing the building should be destroyed. It is sufficient, though some 
parts of it remain standing, that building has lost its identity and specific 
character as a building, the insurance not being upon the material compos- 
ing the building, but upon the building as such. When the loss by fire is 
such that its character as a building is destroyed, and it remains simply as 
a mass of ruins, parts of which may remain standing, but of no value in 
repairing or rebuilding the structure, though something might be realized 
for the material by removing it, the loss is regarded as “total.” 

(For other cases, see Insurance, Dec. Dig. § 493.) 

3. WAIVER. 

Statute providing that whenever insured building is totally destroyed, amount 
of insurance written in fire policy shall be taken conclusively to be amount of loss, 
is part of public policy of state, and was not waived by insured by accepting less 


than face of policy (Rem.Rev.Stat. §§ 7150, 7151). 
(For other cases, see Insurance, Dec. Dig. § 579.) 
4, TOTAL LOSS. 


When building is totally destroyed, damages are liquidated and measure of 
recovery then ascertained, and fire insurer cannot by refusal to concede the total 
destruction of building, create a controversy and thereby bring about a compromise 
for less than face value of policy (Rem.Rev.Stat. §§ 7150, 7151). 

(For other cases, see Insurance, Dec. Dig. § 579.) 


7, SETTLEMENT. 


Insured’s acceptance of settlement under fire policy of amount less than 
amount stated in policy for total loss of insured building held not “accord and 
satisfaction” so as to preclude recovery for remainder of loss, since under valued 
policy statute whenever insured building is totally destroyed, amount of insurance 
written in policy is conclusive as to amount of loss, and hence there was no con- 
_— for compromise for less than face of policy (Rem.Rev.Stat. §§ 7150, 

dl), 

(For other cases, see Insurance, Dec. Dig. § 579.) 

Tolman and Main, JJ., dissenting. 

En Banc. 

Appeal from Superior Court, Yakima County; A. W. Hawkins, Judge. , 

Action by the Grandview Inland Fruit Company against the Hartford Fire 
Insurance Company. From a judgment dismissing the action, plaintiff appeals. 

Reversed and remanded, with direction. 

Cheney & Hutcheson and Walter J. Robinson, Jr., all of Yakima, for appellant. 

Clarke & Clarke, of Seattle, for respondent. 

MILLarp, Justice. 

__A fire insurance policy was issued by defendant on June 18, 1934, in the amount 
of $10,000 upon a one and one-half story frame and brick warehouse, owned and 
operated by the plaintiff. The warehouse, which consisted of the main floor and 
basement, was 100 feet long by 50°feet wide. On May 22, 1935, the building was 
destroyed by fire. Plaintiff held three policies of fire insurance, including the one 
described above, in defendant company, covering property in Grandview. The 
defendant’s adjuster claimed -that the loss was partial and amounted to $8,114. 

he plaintiff insisted that the building was totally destroyed, and that it was 
entitled to receive $10,000 by virtue of the valued policy statute, Rem.Rev.Stat. 
§§ 7150 and 7151, reading as follows: 

§ 7150.: Every insurer who makes insurance upon any building or property 
Or interest therein against loss or damage by fire, and every agent who issues a 
re insurance policy covering on any building or property or interest therein, and 
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every insured who procures a policy of fire insurance upon any building or prop- 
erty or interest therein owned i him, is presumed to know the insurable value of 
such building or property or interest therein at the time such insurance is effected, 
Any insurer who knowingly makes insurance on any building or property or inter- 
est therein against loss or damage by fire in excess of the insurable value thereof, 
shall be fined in a sum not less than fifty dollars nor more than one hundred dol- 
lars. Any agent who knowingly effects insurance on a building or property or 
interest therein in excess of the insurable value thereof, shall be fined in a sum 
not less than fifteen nor more than twenty-five dollars. Any person or party who 
knowingly procures insurance against loss or damage by fire on any building or 
property or interest therein owned by him in excess of its insurable value shall be 
fined in a sum not less than twenty-five dollars nor more than one hundred dollars, 

“§ 7151. Whenever any policy of insurance shall be hereafter written or 
renewed insuring real property or any building or structure erected thereon or 
connected therewith, and the property insured shall be wholly destroyed, without 
criminal fault on the part of the insured, or his assigns, the amount of insurance 
written in such policy shall be taken conclusively to be the true value of the prop- 
erty when insured, and the true amount of the loss and measure of damages when 
destroyed. In case there is a partial destruction of the property insured, no greater 
amount shall be collected than the injury sustained: Provided, that the insurer 
shall have the option to repair, rebuild or replace the property lost or damaged 
with other of like kind and quality if he gives notice of his intention so to do 
within twenty days after the receipt of notice of loss: Provided, such insurer 
shall, within thirty days from the receipt of notice above, commence such 
rebuilding or replacing and shall diligently prosecute the same to completion, 
and shall pay to the insured the reasonable rental value of the premises with 
the buildings thereon from the date of loss to the date of such completion.” 

The offer of $8,114 was increased to $8,500 and finally to $9,000. It was under- 
stood by plaintiff that, unless it accepted the $9,000 settlement upon the building 
policy, the defendant would not pay upon any of the three policies and it would 
be necessary for plaintiff to institute an action for collection of same. During 
these negotiations, the plaintiff consulted with, and was fully advised by the same 
attorneys who represent it in the prosecution of this appeal. Proofs of loss were 
prepared under all three policies and taken by the insured to its attorneys for their 
approval. The agreement compromising the claim for loss of the building in 
question reads as follows: 

“The insured agrees to accept the sum of $9,000 in full compromise settlement 
of the claim under policy No. 6655 of the Hartford Fire Insurance Company of 
Hartford, Connecticut for loss by fire of May 22, 1935, in consideration of the 
Company’s agreement not to litigate the claim, and the Company’s waiver of their 
option to rebuild. 

“The undersigned insured hereby claims of the Hartford Fire Insurance Com- 
pany of Hartford, Connecticut, under the above mentioned policy in compromise, 
the sum of $9,000.” 

The proofs were delivered to defendant’s adjuster and drafts were issued and 
delivered to the plaintiff. A separate draft was drawn for the amount of the loss 
under each policy of insurance. All of the drafts were indorsed and cashed by the 
insured. The draft under the policy in suit contains the following language upon 
the back thereof and immediately above the written indorsemént of plaintiff: 

“Endorsement of this draft hereby acknowledges receipt of full payment, being 
in full satisfaction by compromise settlement of all claims and demands against 
said —y for loss and damage under the policy of insurance as set forth on the 
face of this draft. In consideration whereof, the said policy is hereby 

“Policy cancelled and surrendered.” 

After acceptance of settlement with full knowledge as to all of the facts and 
being fully advised as to its legal rights with reference thereto by its own attornevs, 
plaintiff instituted this action to recover an additional $1,000 over and above the 
sum it had originally accepted as the amount of its loss. 

The cause was tried to the court, which was of the view that the assertion that 
there was a partial loss only was made in good faith by the defendant. The find- 
ings of fact, so far as pertinent, read as follows: 

“III. That on or about the 23rd day of May, 1935, said insured building was 
damaged by fire but that a valuable portion of the cement walls around the base- 
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ment thereof remained undestroyed and a bona fide dispute arose between the 
plaintiff and the defendant as to whether or not said building had suffered a total 
loss as contemplated by section 7151 of Remington’s Revised Statutes of the State 
of Washington, plaintiff contending that the loss was total and that it was entitled 
to recover $10,000, the full face of the policy, and the defendant contending that 
the loss was not total and that plaintiff’s recovery should be restricted to the actual 
damage done to the building, to-wit, the sum of $8114.74. 

“TV. That the parties entered into a compromise settlement of their dispute 
by an agreement upon the part of the defendant to pay and the plaintiff to accept 
the sum of $9000 in full satisfaction of the claim for loss under said policy #6655, 
and that in accordance with said settlement agreement plaintiff executed proofs of 
loss in the agreed amount of $9000 and that the defendant thereafter promptly 
issued and delivered its draft in said sum payable to the plaintiff and to A. M. 
Garrison and R. D. Inman, the principal stockholders thereof, which said draft 
contained, among other things, the following wording: 

“‘Endorsement of this draft hereby acknowledges receipt of full payment, 
being in full satisfaction by compromise settlement of all claims and demands 
against said company for loss and damage under the policy of insurance as set 
forth on the face of this draft. In consideration whereof the said policy, is hereby 
—policy cancelled and surrendered.’ 

“That said draft was duly endorsed by the plaintiff and its two said stock- 
holders and that plaintiff was paid the sum of $9,000 thereunder in full accord and 
satisfaction of its claim for loss under policy #6655 and that said policy was sur- 
rendered to the defendant company.” 

Concluding that the $9,000 accepted by plaintiff prior to the institution of this 
action constituted a full accord and satisfaction of any and all claims for loss and 
damage under the insurance policy issued to the plaintiff, the trial court entered a 
judgment of dismissal, from which plaintiff has appealed. 

Appellant contends that the loss was total and that, under-the valued policy 
statute, the compromise and settlement does not preclude recovery for the unpaid 
deficiency, as there was not a valid accord and satisfaction. 

The first question presented is whether the loss was total. 

As a result of the fire, nothing remained of the building above the ground. 
The wooden floor of the basement was destroyed by the fire. The basement was 
filled with a large amount of débris. Most of the concrete walls of the basement 
fell into the basement as the result of the fire or were weakened and bulged 
inward. All that remained after the fire were a part of the foundation and the 
cellar. There was testimony that the original total replacement cost of the con- 
crete foundation was $1,178.55. The witness who testified as to this was one of 
respondent’s adjusters. He figured that 60 per cent. of the foundation could be 
used, therefore the value remaining of the building which was shown by the 
adjuster to be $11,897.17, was $707.13. In other words, all that remained of the 
building was less than 7 per cent. of its value. From the $707.13 should be 
deducted the cost of repairs and removal of the débris, which makes the actual 
value of the salvage remaining approximately $400. Until the time of the com- 
promise of the claim, respondent’s adjuster assumed the position that the value 
of the salvare was approximately $400 in excess of the cost of the removal of the 
débris. At the time of the compromise, the adjuster reduced his figure concern- 
ing the value of the concrete foundation of $200.35. He testified that the reduc- 
tion of this figure was made by him in an effort to compromise the claim, as the 
appellant would not admit the concrete was worth $400 nor would the appellant 
suggest any amount as the value of the concrete. 

[1] It is clear from the evidence that there was a total destruction of the 
building and that nothing remained of the structure insured except ashes, rubbish, 
and a few weakened portions of the concrete walls of the basement. The structure 
had lost its specific character and ceased to exist as a building. 

In Lindner v. St. Paul Fire & Marine Ins. Co., 93 Wis. 526, 67 N.W. 1125, 
1127, the stone foundation, the foundation sills and the first floor of the insured 
house were practically intact and uninjured, and had not been reduced to a broken 
and shapeless mass, but still retained their distinct character, uninjured, as parts 
of the building. In holding that the question of total destruction was one for the 
jury in that case, the court said: “This evidence will not prevent the case from 
being regarded as one of total destruction of the building. It would not be expected 
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that the foundation and cellar would be utterly destroyed. McClure does not say 
that the foundation was not injured, and only portions of certain combustible 
parts of the building remained. As was said in Seyk v. Insurance Co., 74 Wis. 
[67] 72, 41 N.W. 443, 445 [3 L.R.A. 523]: ‘It cannot be doubted that the identity 
and specific character of the insured buildings were destroyed by the fire, although 
there was not an absolute extinction of all the parts thereof. This was an entire 
destruction of the buildings, within the meaning of the statute.’ The material facts 
were undisputed, and the court might properly give, as it did, an absolute instruc- 
tion on the subject. Wood, Ins. § 107; Harriman vy. Insurance Co., 49 Wis. 71, 5 
N.W. 12. Another of defendant’s witnesses testified that after the fire he made a 
measurement of the size of the buildings, and that he was able to determine their 
ground size from what was left; that he found a part of the sills and some posts, 
and, where the sills were gone, he had no trouble in following their outline. It is 
clear that each of the buildings had lost its identity as such, so that after the fire 
neither of them existed as a building. The fact that some of the materials 
remained in a more or less injured condition will not prevent the loss from being 
total. 2 May, Ins. § 421a.” 

[2] The facts bring the case at bar within the rule announced in 6 Cooley's 
Briefs on Insurance (2d Ed.), pages 5026 and 5028, to the effect that there is a 
total loss if the building is so far destroyed that no substantial part or portion of 
it remains in place capable of being utilized to advantage in restoring the building 
to the condition in which it was before the fire. 

In Eck v. Netherlands Ins. Co., 203 Wis. 515, 234 N.W. 718, the roof of the 
building in question was destroyed, but one could, if care were exercised, walk 
upon the flooring of the second floor. It was estimated that about 15 per cent. of 
the building remained, such estimate being based upon the usable materials remain- 
ing. While the east gable and front wall and front porch were badly burned, the 
original outlines of the building remained. That was held to be a total loss. 

In O’Keefe v..Liverpool, L. & G. Ins. Co., 140 Mo. 558, 41 S.W. 922, 39 L.R.A. 
819, the court held that there was a total loss of the building, although the founda- 
tions and walls (the latter were warped) of the building remained. See, also, 
Palatine Ins. Co. v. Weiss, 109 Ky. 464, 59 S.W. 509; Thuringia Ins. Co. v. Mal- 
lott, 111 Ky. 917, 64 S.W. 991, 55 L.R.A. 277; Hinkle v. North River Ins. Co., 70 
W.Va. 681, 75 S.E. 54; Williams v. Hartford Insurance Co., 54 Cal. 442, 35 Am.Rep. 
77; Laurenzi v. Atlas Ins. Co., 121 Tenn. 644, 176 S.W. 1022. 

The language, as follows. in Pennsylvania Fire Ins. Co. v. Drackett, 63 Ohio 
St. 41, 57 N.E. 962, 963, 81 Am.St.Rep. 608, respecting the question of total loss, 
is applicable in the case at har: 

“It has, however, received the consideration of the courts of other states hav- 
ing statutes similar to our own, and, while there is some difference in modes of 
expression, there seems to be no substantial difference of opinion. It seems to 
be agreed that it is not necessary, to constitute a total loss, that all the material 
composing the building should be destroyed. It is sufficient, though some parts 
oi it remain standing, that the building has lost its identity and specific charac- 
ter as a building; the insurance not being upon the material composing the 
building, but upon the building as such. When the loss by fire is such that its 
character as a building is destroyed, and it remains simply as a mass of ruins, 
parts of which may remain standing, but of no value in repairing or rebuilding 
the structure, though something might be realized for the material by removing it, 
the loss is regarded as total. Thus, in Joyce, Ins. § 3025, it is said: ‘In case of an 
insurance upon a building under a fire risk, the first principle is that it is the 
building, and not the materials of which it is composed, that is covered; and 
therefore total loss does not mean, necessarily, an absolute extifiction of every 
part and parcel of the property. In such risk there is a total destruction and loss 
when, by the peril of fire, the building becomes a mass of ruins and rubbish, and 
loses its specific character, and ceases to be a building—becomes unfit for use 
as such,—without regard to the fact that even some parts may be left entire, or 
that a large portion of the building be left standing and not actually destroyed.’ 
x * * 

“The general charge was quite liberal to the defendant,—more so, probably, 
than it should have been. The court said to the jury: ‘There can be no total loss 
so long as a remnant of the structure standing (the stone foundation being disre- 
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garded) is reasonably adapted for use as a basis upon which to restore the build- 
ing to substantially the condition in which it was before the injury by fire. * * * 

“«(4) A policy of insurance is upon the building as such, and not upon the 
materials of which it is composed. If you find that the identity and specific 
character of the insured building was entirely destroyed by fire, then you must 
find for the plaintiff.’ 

““(7) Although you may find that after the fire a large portion of the four 
walls were left standing, and that certain parts of the building were left 
untouched by the fire, still, if you find that the building has lost its identity and 
specific character, you may find that the building was totally destroyed.’ These 
charges state in a general form what seems to be the received law applicable to 
the case.” 

Counsel for respondent insist that the settlement between the parties pre- 
cludes recovery. Counsel for appellant counter that under the circumstances of 
this cause this is not true, as there was no valid accord and satisfaction. It is 
insisted that under the provisions of the valued policy statute, Rem.Rev.Stat. 
§§ 7150 and 7151, whenever an insured building is totally destroyed, the amount 
of insurance written in the policy is conclusive as to the amount of the loss, 
therefore there was no consideration whatever for compromise for less than the 
face of the policy. 

In Sanford vy. Royal Ins. Co., 11 Wash. 653, 40 P. 609, 614, a release of a claim 
for $2,500 under a fire insurance policy was procured upon payment of $119.75 by 
falsely representing that the policy was void. In that case it was not not disputed 
but that the property was totally destroyed. The controversy or dispute between 
the insurer and the insured at the time of the release of the claim for less 
than the face of the policy was as to the liability of the insurer under the policy. 
The trial court held that the plaintiff was entitled to recover despite the com- 
promise for less than the face of the policy, and in affirming that judgment, 
we said: 

“Nor do we think that there was any consideration supporting such release 
and surrender. * * * As already noticed, the amount of the loss had been deter- 
mined and agreed upon prior to the time of obtaining such release. Hence at that 
time the appellant was actually indebted in the amount of the loss so determined, 
or it was not indebted in any sum whatever. In other words, the policy was 
absolutely valid, and appellant’s obligation to pay the amount of the loss as 
determined by the adjustment was complete at the time of the pretended settle- 
ment, or it was invalid, and imposed no obligation whatever. If invalid, it was 
only so because of the fraudulent representations or concealment of the assured 
concerning incendiarism. The invalidity of the policy was not assailed or 
asserted for any other reason. Now, as we have seen, it was not invalid for that 
reason; so that it manifestly appears that at the time when the appellant’s 
adjuster procured from the respondent’s assignors the release and surrender in 
question, the relation of debtor and creditor absolutely existed between the 
company and the assured. The demand was neither an unliquidated demand nor 
could the right to recover be considered doubtful. The adjustment had been 
completed, and the amount that was payable had been ascertained. * * * 

“It follows from what has been said that at the time when this policy was sur- 
rendered and the release executed, the assured were entitled to payment from 
the company of the amount of the loss. Their right to so recover was not a 
doubtful right. The amount which they were entitled to recover was not uncer- 
tain. The liability to make payment of such amount had become fixed, and as 
the sole consideration for the release and surrender of the policy which thus 
entitled them to this large sum of money appellant paid in cash and by note 
(its equivalent) $119.75, a fractional part only of what it was actually owing. 

“The rule is well established that where the facts show clearly a certain sum 
to be due from one person to another, a release of the entire sum upon payment 
of a part is without consideration, and the creditor may still sue and recover the 
residue. If there be a bona fide dispute as to the amount due, such dispute may 
be the subject of a compramise and payment of a certain sum as a satisfaction 
of the entire claim, but where the larger sum is admitted to be due, or the circum- 
stances of the case show that there was no good reason to doubt that it was due, 
the release of the whole upon payment of part will not be considered as a 
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compromise, but will be treated as without consideration and void.’ Fire Insur- 
ance Association v. Wickham, 141 U.S. 564, 12 S.Ct. 84 [35 L.Ed. 860]. 

“*A& wrongful assertion of a claim is no ground for compromise.” Mulholland 
v. Bartlett, 74 Ill. 58.” 

In Fire Ins. Association v. Wickham, 141 U.S. 564, 12 S.Ct. 84, 87, 35 L.Ed. 
860, a fire insurance claim was settled for less than the amount of the policy. 
In affirming the judgment for the recovery of the balance, the United States 
Supreme Court said: “If the plaintiffs were induced to settle their claims for 
one-half the amount that was due thdm, and there was no consideration for the 
relinquishment of the other half, this suit will lie for the recovery of the 
amount.” 

In Seattle, Renton & Southern Railway Company vy. Seattle-Tacoma Power 
Company, 63 Wash. 639, 116 P. 289, 291, we said: 

“Since, then, it was conceded by the Railway Company that there was no 
dispute as to $1,000 being due each month, and that this amount was dependent 
upon no condition or contingency ever in dispute between the parties, how can 
the doing of that which, by every conception of the contract, it was bound to do, 
operate as a discharge from doing something further, which was the only dispute 
between them? In paying this monthly amount, the Railway Company paid 
nothing further than its confessed obligation, which was not by way of com- 
promise of its disputed obligation; leaving, as clearly indicated in its letters, 
notwithstanding its notation of full payment, an assumption that something 
more might be due, which it was ready to determine in a friendly adjustment, or 
await the decision of the court upon the disputed claims. 

“Neither could it be an accord and satisfaction, because the Power Company 
had an absolute right to receive this sum each month from the Railway Company. 
It may or may not have been entitled to more; but its absolute right to this sum 
was disputed by no one. Appellant’s letter of November 28, 1906, is a clear 
recognition of this situation, when it says: ‘It has been decided by the company 
to stand by the offer made by me of paying the amount designated in our contract 
as the minimum amount, namely, $1,000 per month.’ An offer to pay the confessed 
minimum amount due can hardly be construed into a payment of the maximum 
amount due, nor as a payment in settlement of the whole controversy.” 

In Columbia River Door Company vy. Springfield Fire & Marine Insurance 
Company, 159 Wash. 178, 292 P. 409, we held there was no accord and satisfac- 
tion of the amount due on oral insurance, through a settlement, where no defense 
was asserted in good faith and no disputed question of liability compromised. 
We said: 

“The adjusters seem to have agreed that there was a total loss under the 
written policies aggregating $157,000, but without claiming or suggesting any 
legal or moral defense, they informed respondent that the loss would not be 
voluntarily paid unless respondent consented to deduct $2,500 from the total of 
the $157,000, representing that, if that deduction was not made, they would force 
respondent to litigate the matter, and that the cost to respondent of such 
litigation would greatly exceed the amount of the deduction which they demanded. 
To this deduction respondent finally agreed, and thereupon the adjusters pre- 
pared proofs of loss upon each separate written policy which were presented to 
and signed on behalf of respondent without examination as to their contents 
upon the belief that it would receive $154,500 in settlement of the loss under 
the written policies instead of $157,000. 

“Payment was made accordingly, and the appellant, instead of paying $5,000 
on its previously issued written policy, deducted its pro rata of the $2,500 rebate 
and paid to the respondent $4,929.38, receiving from it a receipt from which we 
quote: ; 

“ ‘$4,929.38, which payment evidenced by proper endorsement hereof consti- 
tutes full satisfaction of all claims and demands for loss and damage which 
occurred on the Ilth day of July, 1926, to property described in policy No. 
696072 issued at the Vancouver, Washington Agency. * * *’ 

“From these facts it will be seen that the jury was authorized to find that 
the respondent, by the delivery of the binder to the adjusters, along with the 
written policies of insurance, asserted its claim for the loss thereunder; that it 
was not aware that the amount thereof was not listed as a part of the total 
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insurance in the proofs of loss; that by signing the proofs of loss no waiver of 
the oral insurance was intended, and that the appellant was not placed in a 
position where it had a right to assume that such a waiver was intended. Like- 
wise, the jury was justified in finding that there was no denial of liability on the 
$5,000 written policy at or before the time that the $2,500 deduction was made, 
and that such deduction was made without any consideration moving to the 
respondent and wholly for the puropse of securing an early payment on an 
amount which was admittedly then justly due. * * * 

“Nor can we say as a matter of law that there was an accord and satisfaction 
because the fact does not appear undisputedly, or at all, that a defense in good 
faith was asserted to the $5,000 written policy or to the oral contract, and that 
any disputed question of liability was compromised and settled. Seattle, Renton 
& Southern R. Co. v. Seattle-Tacoma Power Co., 63 Wash. 639, 116 P. 289; 
Thayer v. Harbican, 70 Wash. 278, 126 P. 625. Of course it does not appear that 
appellant was insolvent.” See, also, Champagne v. McDonald, 141 Wash. 617, 
251 P. 874; Rhodes v. Tacoma, 97 Wash. 341, 166 P. 647; Horn v. Atlas Assur. 
Soc., 241 Ky. 226, 43 S.W.(2d) 675. 

[3] Under the valued policy statute, Rem.Rev.Stat. §§ 7150 and 7151, as stated 
above, whenever an insured building is totally destroyed, the amount of insurance 
written in the policy shall be taken conclusively to be the amount of the loss. 
This statute is a part of the public policy of this state, which was not waived by 
the appellant in its agreement with the respondent to accept less than the face 
of the policy. 

“The valued policy law is founded on what the Legislature regarded as sound 
public policy, and was, no doubt, intended to relieve the insured from the burden 
of proving the value of his property after its total destruction, and to prevent’ 
insurance companies from receiving premiums on overvaluations, and thereafter 
repudiating their contracts as soon as it becomes to their interest to do so.” 
Bright v. Hanover Fire Ins. Co., 48 Wash. 60, 92 P. 779, 780. 

[4] The valued policy statute is grounded on public policy, and fixes conclu- 
sively the worth of the building, which is the subject of insurance, at the value 
written in the policy. When the building is totally destroyed, the damages are 
liquidated and the measure of recovery then ascertained. The insurer cannot, 
under facts such as obtain in the case at bar, by refusal to concede the total 
destruction of the building, create a controversy and thereby bring about a com- 
promise for less than the face value of the policy. 

As stated in Horn vy. Atlas Assur. Soc., 241 Ky. 226, 43 S.W.(2d) 675, 676: 
“The primary purpose of the enactment of these laws (for they are common to 
most, if not all, states) was to repress an evil practice of overvaluation in insur- 
auce on real property, to prevent the collection of excessive premiums, and then 
to claim an excessive appraisement after the property has been destroyed and 
incapable of valuation except by more or less speculation. It promotes justice, 
and is justified by considerations of public policy. The value stated is conclusive 
as to the extent of liability, in the absence of fraud or subsequent deterioration, 
which contingent factors are taken care of in the statute. The law closes the 
question of the minimum measure of value of property totally destroyed. It 
eliminates contention.” 

[5-7] The purpose of statutes of the character of the valued policy statute 
would be defeated if their effect could be avoided by contract. While, generally, 
parties may waive their contractual or statutory rights by agreement to waive, 
yet an agreement to waive rights involving a question of public policy would be 
void. It would be contrary to the public policy of this state, declared by the 
valued policy statute, to enforce the compromise in the case at bar. There was 
not a valid accord and satisfaction. To deny a recovery to the appellant would 
in effect be a holding that one could bind himself by contract not to avail himself 
ci a right which the law has allowed to him on grounds of public policy. While 
one may decline to take advantage of a privilege given to him by such a statute, 
he may not bind himself by or be held to a contract which denies to him a right 
which the law has allowed to him on grounds of public policy. 

Respondent relies upon Markham Shingle Co. v. Royal Ins. Co., 106 Wash. 
309, 179 P. 799, in which we held there was a complete accord and satisfaction 
where the insured, who was entitled, under the valued policy law, to the policy 
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value of a building destroyed by fire, agreed with the adjuster to a lump sum 
as the total loss, including partially destroyed items and a less value on the 
building, which was in dispute, and made proofs of loss for such sum and accepted 
the same in full payment; and it is immaterial that he claimed that consent was 
given in ignorance of the statute. That case is distinguishable from the case at 
bar. In commenting on that case, the court of appeals of Ohio, in Hamilton 
County Mut. Fire Ins. Co. v. Rosenbaum, 34 OhioApp. 453, 171 N.E. 345, 346, said: 

“Counsel for the insurance company rely largely on the case of Markham 
Shingle Co. v. Royal Ins. Co., 106 Wash. 309, 179 P. 799. In that case the court 
held that an accord and satisfaction was good even though the parties at the time 
were ignorant of a ‘valued policy’ statute. That case, however, does not assist 
in the determination of the case under consideration. The case concerned a 
partial loss and a dispute as to the extent of loss and damage. It was conceded, 
and so found by the court, that the loss was partial. There was no reason for 
the comment of the court in the opinion on the fact that parties are presumed to 
know the law. The Washington ‘valued policy’ statutes only applied when loss 
was total. The settlement was based on a disputed partial loss, and the decision 
was probably correct under the facts of the case. 

“In the instant case the loss was total, and, the settlement being based on 
partial loss, there was a mutual mistake which voids the settlement, and section 
9583 protects the insured to the extent of the amount named in the policy.” 

Nor do we find Gouin v. Northwestern Nat. Ins. Co., 145 Wash. 199, 259 P. 387, 
of comfort to respondent. The insurance contract in that case provided that the 
insurer would not be liable beyond the actual cash value of the property destroyed, 
and that in no event should it exceed what it would cost to replace the building 
with material of like kind and quality as that of which it was originally con- 
structed. The contract further provided that, in the event of a dispute as to 
whether the loss was partial or total, the question would be submitted to 
appraisers. We held that the appraisers’ award was fairly and honestly made, 
therefore it was binding upon the parties. 

In Goldstein v. National Fire Ins. Co., 106 Wash. 346, 180 P. 409, we sustained 
the validity of a policy provision for appraisement of property by arbitrators of 
property partially destroyed by fire. That case is distinguishable from the case 
at bar. 

Respondent also relies upon Clubb v. Sentinenl Life Ins. Co., 181 Wash. 284, 
42 P.(2d) 792. In that case there was a good-faith dispute between the parties 
in the matter of the insured having changed his occupation to one different from 
and more hazardous than the one he had at the time the policy was written. 
The dispute was as to the continuance of the occupation of the insured. He was 
represented by able counsel, and we held that the settlement by reduction of 
weekly payments could be avoided only on clear and convincing proof and 
would be sustained in view of the fact that there was a bona fide dispute as to 
continuance of the occupation of the insured. 

The trial court refused to consider the concurrent settlement under the other 
two policies, and based the decision upon the ground that the compromise was 
supported by the consideration for the settlement of the dispute as to the totality 
oi the loss and the amount of damage under the policy in the suit. 

[8] The trial court sustained the position of the appellant that, in view of the 
fact that specific considerations were set out in the compromise agreement, as 
quoted above, the respondent was restricted to the considerations therein 
specified. and that the oral proof of other considerations would be violative of 
the parol evidence rule. The trial court was right. The consideration appears 
in the written contract as a contractual term thereof and the obvious implication 
is that no other consideration exists. Parol evidence is not admissible to vary 
the contract by showing the existence of another and a different consideration. 

In Spokane Canal Co. v. Coffman, 61 Wash. 357, 112 P. 383, 384, we said: 

“The rule is elementary that the terms of a written contract may not be varied 
or contradicted by parol. The rule is stated in Bradley v. Harter, 156 Ind. 499, 
60 N.E. 1139], 141, as follows: 

‘It is true that the consideration for the sale of real estate, even as between 
the parties to the written contract, may be shown by parol, when such conside ration 
is not of itself contractual, within the terms or provisions of the written instru- 
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ment; but: when a written contract affected by the statute, stipulates, fixes, and 
provides for the payment of the consideration, as was done under the written 
agreement in this case, the consideration, and the mode or manner of its payment, 
as therein fixed and provided, become a part of the contract, and the latter, as 
to these, is no more open to change or modification by parol than it is in respect 
to any other of its parts.’ 

“Under this rule, the trial court was right in rejecting oral evidence to thus 
modify and vary the terms of the admitted written contract.” 

In Shannon v. Prall, 115 Wash. 106, 196 P. 635, 636, the appellant wife signed 
a writing individually and for her husband by herself, as follows: 

“Received of J. W. Prall, through Joseph R. Roberson, the sum of four 
hundred sixty-six dollars and sixty-five cents ($466.65), said amount being bal- 
ance in full due as shown on statement bearing even date herewith also received. 

“As a further consideration of the delivery to us of two (2) certain promis- 
sory notes of five hundred dollars each, one bearing date of October 29, 1913, due 
October 29, 1914, made by J. W. Shannon, in favor of J. W. Prall, and one 
bearing date November 20, 1913, due November 20, 1914, made by J. W. Shannon 
and Flora Shannon, in favor of J. W. Prall, we hereby acknowledge the receipt 
in full, and waive all demands of every kind and nature for further consideration 
up to this 19th day of March, A. D. 1919. 

“Flora Shannon. 
“J. W. Shannon, 
“By Flora Shannon.” 

We said, Judge Main speaking for this court: 

“The writing having been signed in such form that it would cover the individual 
rights of the appellant as well as the community rights. of herself and husband, 
the question then arises as to whether the writing is a mere receipt and subject 
to be contradicted by oral testimony, or whether it is of a contractual nature and 
therefore subject to the rule that oral testimony is not permissible for the purpose 
of altering, varying, or adding to its terms. It is not always easy to determine 
whether a particular writing is a mere receipt, or whether it falls within the class 
of writings which are of a contractual nature. The line which divides the two 
kinds of writings has not been clearly defined, and cases can be found which it is 
dificult to reconcile. In Jackson v. Ely, 57 Ohio St. 450, 49 N.E. 792, it is said: 

“ ‘Whatever the general rule may be as to the reception of parol evidence to 
explain a mere receipt, it is not admissible, at least in Ohio, to vary the terms of 
a contract, although the contract should be included in an instrument which was 
also a receipt for money or property. Stone v. Vance, 6 Ohio 246; Bird v. Hues- 
ton, 10 Ohio St. 418, 421, 430. The line that provides receipts open to parol 
explanation from written contracts which nothing can be added to or taken from 
by parol evidence has not been satisfactorily established, and cases can be found 
which it is extremely difficult, if not impossible to reconcile.’ 

“The writing in question is first a receipt for a sum of money. This is embod- 
ied in the first paragraph. The second paragraph provides that, in consideration 
of the delivery to the appellant of the two notes described, ‘we hereby acknowledge 
the receipt in full and waive all demands of any kind and nature for further 
consideration up to this 19th day of March, A. D. 1919 It seems to us that 
this is more than a mere receipt. It is of a contractual nature, by which for 
the surrender of the notes receipt in full is acknowledged, and all demands of 
‘every kind and nature’ are waived. The writing has more of a contractual nature 
than did the writing involved in Allen v. Tacoma Mill Co., 18 Wash. 216, 51 


“Even though the writing be construed as a release in the nature of a contract, 
the appellant nevertheless invokes the general rule that where, in a release, there 
18 a particular recital followed by general words, the general words will be qualified 
by the recital. A number of cases to this effect are cited, but the writing in 
question cannot be brought within that rule. It contains, as already indicated, two 
Paragraphs which are respectively devoted to a different subject-matter, one a 
receipt for money and the other a release of all demands based upon the considera- 
tion of the surrender of the two notes specified. There is not in the writing a 
particular recital followed by general words. If the general clause at the end 
of the second paragraph was appended to the first, it might be that the rule would 
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be applicable. It was not, however, in consideration of the payment of the sum 
ae in the first paragraph that all demands were waived, but in consideration 
of the delivery of the notes as recited in the second paragraph. The writing being 
of a contractual nature and not being subject to the rule the general words are 
controlled by a particular recital, parol evidence is not admissible for the purpose 
of adding to or varying its terms.” 

The rule enunciated in the foregoing opinion is applicable to the facts in the 
case at bar. 

In Holdridge v. Garretson, 152 Wash. 226, 277 P. 982, 984, Judge Main speak- 
ing for the court, we followed Shannon y. Prall, supra, and said: 

“If it was a term or condition of the contract, then upon the trial the appellant 
could not introduce testimony to vary or modify its terms. In 4 Page of the 
Law of Contracts, § 2166, it is said: 

“ ‘Tf the consideration appears in the written contract as a contractual term 
thereof, an oral agreement whereby an additional or other consideration is provided 
for violates the parol evidence rule and is unenforceable. The fact that the 
consideration is set forth as a contractual term implies that no other consideration 
exists.’ ” 

See, also 22 C.J., p. 1169, § 1566; 22 C.J. p. 1171, § 1569. 

The judgment is reversed and the cause remanded, with direction to the trial 
court to enter judgment in favor of the appellant in the amount for which it 
prays. 

Steiner, C. J., and Holcomb, Beals, Blake, Geraghty, and Robinson, JJ,, 
concur. 

Tolman, Justice. 

In my judgment this case cannot be distinguished from the case of Markham 
Shingle Co. v. Royal Ins. Co., 106 Wash. 309, 179 P. 799, and since I am unwilling 
to overrule that case I am disposed to affirm the judgment in this case. 

Main, J., concurs in dissent. 
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MARINE 


CONNERS MARINE CO,., Inc. v. NORTHWESTERN FIRE & MARINE 
INS. CO. No. 247. 
Circuit Court of Appeals, Second Circuit. March 8, 1937. 
88 Federal Reporter (2d) 637. 
1. RIDER. 

Effect of rider attached to last page of printed form of marine policy stating 
that terms and conditions of form were to be regarded as substituted for those 
of policy left nothing of printed form except opening clause and subscription 
clause executed by the underwriter. 

(For other cases, see Insurance, Dec. Dig. § 150.) 

2. HULL. 

Word “hulls” within marine policy covering insured’s legal liability as to 
“hulls and cargoes” held to refer to cargo-bearing hulls as to which insured as 
owner, operator, or otherwise might incur legal liability, but did not: include tugs 
used for towage. 


(For other cases, see Insurance, Dec. Dig. § 159.) 

3. EVIDENCE. eres , ' 

Court will take judicial notice that pontoons are not cargo-bearing hulls. 

(For other cases, see Insurance, Dec. Dig. § 5[2].) 

4, PONTOONS. ; 

Pontoons held not included in category of “hulls” or “cargoes” within marine 
policy covering insured’s legal liability as to “hulls and cargoes” because pontoons 
were taken into insured’s “possession for the transportation and carriage’ where 
pontoons were not cargo-bearing hulls, and tugs were water-borne. 

(For other cases, see Insurance, Dec. Dig. § 159.) 

5. TOWAGE. 

Marine policy covering legal liability of insured as “Owners, Managing Own- 
ers, Operators and/or Operating Agents, Charterers, Carriers, Warehousemen, 
Stevedores, Wharfingers, Forwarders or Freighters” held not to cover loss result- 
ing from towage contract. 


(For other cases, see Insurance, Dec. Dig. § 402.) 


Appeal from the District Court of the United States for the Southern Dist- 
rict of New York. 

Action by the Conners Marine Company, Inc., against the Northwestern Fire 
& Marine Insurance Company to recover on a policy of insurance. From an 
order dismissing the complaint as stating no cause of action and from the judgment 
pursuant thereto (16 F.Supp. 626), complainant appeals. 

Affirmed. 

Thomas A. McDonald, of New York City, for appellant. 


Bigham, Englar, Jones & Houston, of New York City (James W. Ryan, of 
New York City, of counsel), for appellee. 


Before L. Hand, Swan, and Chase, Circuit Judges. 
Swan, Circuit Judge. 


This action was removed from a state court on the ground of diverse citizen- 
ship. It is an action at law upon a policy of marine insurance issued to the plain- 
tiff and covering the legal liability of the insured as described in the policy, a copy 
of which is attached to the complaint. Upon motion, equivalent to a demurrer, 
the complaint was held insufficient and a judgment for costs was awarded to the 
defendant. This appeal followed. 


It appears from the complaint that while the policy of insurance was in force 
the insured contracted with Arundel Corporation “to forward, transport, tow and 
carry” two stows and nineteen pontoons from Jones Beach, L. I., to New York 
Harbor. Two tugs owned and operated by the insured undertook to perform 
the towage, during which the pontoons broke adrift and some of them were lost 
and others damaged. Litigation ensued in which Arundel Corporation obtained a 
decree against the insured. In defending such litgation the insured incurred attor- 
ney’s fees and legal expenses which the policy of insurance is alleged to cover 
in addition to the legal liability. They amounted to $4,477.95 and judgment was 
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demanded for this sum. The District Court ruled that the plaintiff's liability 
to Arundel Corporation was not within the coverage of the policy. The correct- 
ness of this ruling is the sole issue before us. 

[1] This litigation illustrates once more the likelihood of controversy when 
underwriters pursue their inveterate and abominable practice of using an inappro- 
priate printed form and attaching thereto a typewritten rider which describes 
eliptically the real terms of the insurance contract and contradicts nearly every- 
thing in the printed form. In this instance the printed form was the “A. I. A. 
Inland Vessel Form,” appropriate for insuring a vessel against marine risks but 
wholly inappropriate for a legal liability policy. It starts with the statement that 
Conners Marine Company, Inc., on account of whom it may concern, is insured 
for $10,000 “upon the good Barges & Cargoes called As per form attached her 
Body, Tackle,” etc. To the last page is attached a rider stating that the terms 
and conditions of “this form” are to be regarded as substituted for those of the 
policy. This leaves nothing of the printed form except the opening clause already 
mentioned and the subscription clause executed by the underwriter. New York 
& P. R. S. S. Co. v. Ztna Ins. Co., 204 F. 255 (C.C.A.2). The pertinent clauses 
of the rider are printed in the margin.’ 

[2] The appellant contends that its legal liability as owner and operator of the 
two tugs is within the coverage of the policy since they are “hulls.” Taken 
broadly, the word might be used to describe tugs, but it must be observed that 
the phrase in the rider is “Hulls and Cargoes,” and in the printed policy “Barges 
and Cargoes called As per form attached.” This colors and limits the meaning 
of the word “hulls.” Moreover, we think it significant that in the first clause of 
the rider, enumerating the various relationships in which the legal liability of the 
insured may arise, that of tower is omitted. Consequently we are of opinion that 
the “hulls” referred to are cargo-bearing hulls as to which the insured as owner, 
operator, etc. might incur legal liability, but do not include tugs used for towage. 

[3-5] It is further urged that, since the complaint alleges that the pontoons 
were taken into the plaintiff’s “possession for the transportation and carriage” men- 
tioned, they are either “hulls” or “cargoes” as to which the insured incurred legal 
liability as carrier, forwarder, or freighter. We may take judicial notice that 
pontoons are not cargo-bearing hulls, such as the policy refers to. Neither can 
they be considered cargoes, since the allegation that they “broke away” from the 
tugs shows that they were water-borne. The contract to “forward, transport, tow 
and carry” was plainly a contract of towage. Accordingly, we agree with the 
court below that the plaintiff’s liability to Arundel Corporation was not within the 
coverage of the policy, and therefore the attorney’s fees and expenses incurred 
in that litigation were not. 

Judgment affirmed. 


THE SCHODACK. 
UNITED STATES v. AMERICAN INS. CO. OF NEWARK, N. J., et al. 
No. 297. 
Circuit Court of Appeals, Second Circuit. April 5, 1937. 
89 Federal Reporter (2d) 8. 
HULL POLICY. 


The ordinary form of hull policy insuring against liability by reason of col- 
lision between the insured vessel and any other ship or vessel, but excluding liability 
for injuries to harbors, wharves, and similar structures consequent on the collision, 
covers liability for injuries to a third vessel when the vessel collided with is forced 


1“Conners Marine Company, Inc. and/or Arthur Conners 

“For account of whom it may concern; loss if any payable to Insured, or order. 

“It is understood and agreed that this policy covers only the Legal Liability of the Insured 
as Owners, Managing Owners, Operators and/or Operating Agents, Charterers, Carriers, Ware 
housemen, Stevedores, Wharfingers, Forwarders or Freighters as imposed by law. - 

“The Insured warrant that they will assume no liability for vessels or merchandise held in 
their custody as Owners, Managing Owners, Operators, and/or Operating Agents, Charterers, 
Carriers, . Warehousemen, Stevedores, Wharfingers or Freighters, beyond that imposed by 


“This insurance does not cover any liability assumed under contract or otherwise in extension 
of the liability imposed by [on] the Assured by law. 

“This insurance does not cover any claim for loss of life or personal injury. 

“Covering their Legal Liability as to both Hulls and Cargoes owned, operated and chartered 
or forwarded by the Insured for not exceeding $10,000., by reason of any one accident. 
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against such third vessel, and hence such liability was excluded from a contract 
expressly excluding losses covered by the ordinary form of hull policy. 


(For other cases, see Insurance, Dec. Dig. § 411.) 


Appeal from the District Court of the United States for the Southern District 
of New York. 

Libel in admiralty by the United States of America, as owner of the steamship 
the Schodack, against the American Insurance Company of Newark, N. J., and 
others, to recover indemnity on an insurance contract. Decree for plaintiff (16 
F.Supp. 218), and defendants appeal. 

Reversed. 

Tompkins, Boal & Tompkins, of New York City (Arthur M. Boal, of New 
York City, of counsel), for appellants. 

Lamar Hardy, U. S. Atty., of New York City (Charles E. Wythe, Sp. Asst. 
to U. S. Atty., of New York City, of counsel), for the United States. 

Before Manton, Augustus N. Hand, and Chase, Circuit Judges. 

Manton, Circuit Judge. 

The United States Shipping Board had two self-insurance funds, one covering 
hull risks and the other covering protection and indemnity risks; on July 1, 1929, 
it discontinued the latter and entered into a contract with the appellants to cover 
those risks under the provisions which had governed its own insurance fund so 
that the coverage by the appellants was the same. 

Its ship Schodack was covered by this contract. On June 2, 1931, while pro- 
ceeding to dry dock with the assistance of three steam tugs, and while between 
piers 2 and 3 on the Hoboken side of the river, the wind and tide caused her to 
collide with the tug Timmins, which was fastened to her port bow with a line, and 
forced the latter into contact with the tug Hanscom, which was moored alongside 
pier 2 causing damage to the Hanscom. In a suit by the owner of the Hanscom, 
the appellee was found solely at fault and liable. The collision of the Schodack 
with the Timmins, therefore, caused the second collision and the resulting damage. 
The appellee either paid the amount of this decree or caused it to be paid on July 
22, 1933, and now sues on this contract of insurance for reimbursement. 

The contract of insurance expressly excludes losses covered by the ordinary 
form of hull policy. The parties stipulated that the form of hull policy, under 
which all insurance in the American market at the time was written, provided 
among other things: “If the vessel hereby insured shall come into collision with 
any other Ship or Vessel, and the Assured or Charterers shall in consequence 
thereof become liable to pay or shall pay by way of damages to any other person 
or persons any sum or sums in respect of such collision, we, the underwriters, 
will pay the Assured or Charterers such proportion of such sum or sums so paid 
* * * Provided always that this clause shall in no case extend to any sum which 
the Assured or Charterers may become liable to pay, or shall pay, for injuries to 
harbors, wharves, piers, stages and similar structures consequent on such collision 

The sole issue is whether the hull policy which insures against the risk of 
collision extends to all damages proximately resulting from such collision, except as 
otherwise specifically provided. Under the English law it does and the English 
form of hull policy is similar to ours in all relevant respects. France, Fenwick & 
Co. v. Merchants’ Marine Ins. Co., Ltd. (1915) 3 K.B. 290, accepted an interpreta- 
tion which includes a double collision, as where the collision between the ships, 
first and second, is shown to have caused the collision between the second and third, 
saying that the first is liable to the third under the terms of the hull policy. A 
prior case, The Niobe, [1891] A.C. 401, had already decided that in a collision 
between a tug and a third vessel, the tow was liable within the meaning of the 
hull policy upon the theory that the tug and tow together constitute one vessel. But 
without subscribing to the latter doctrine, which has met with recognition in other 
situations [In re O’Donnell, 26 F.(2d) 334 (C.C.A.2)]1, we would have no doubt of 
the correctness of the interpretation adopted in the France Case were it not for 


“The seaworthiness of the vessel and/or vessels as between the Assured and Assurers is 
hereby admitted. * * * 

“It is understood and agreed that this policy also covers any and all attorney’s fees and legal 
costs (incurred by the Insured with the consent of the underwriters) arising from the defense 
of any liability, of the Insured covered hereby. Underwriters, however, reserve the right to 
conduct the defense of any actions or suits at their own expense.” 
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Western Transit Co. v. Brown, 161 F. 869 (C.C.A.2). In the latter case, the 
Martha, which was in tow of the tug Mariposa, was struck by the Wilbur and 
damaged. The two steamers, Wilbur and Troy, were traveling in opposite direction 
to the Martha and kept together so closely that the Wilbur’s stern was sucked into 
the Troy’s wake, causing it to sheer to port and collide with the Martha. In a 
suit by the owners of the Martha, the only question as against the Troy was whether 
a collision could be said to have taken place, though the Troy and the Wilbur had 
never touched or come in contact with each other. This court decided that no 
collision occurred and the hull policy therefore did not apply. Whatever was 
fuither said limiting the coverage of the policy to a direct collision between the 
insurcd and damaged vessel was unnecessary to the decision. There is no incon- 
sistency between the results in the Niobe and Western Transit Co. v. Brown 
Cases since, as we have said, the basis of the decision of the House of Lords is 
that the tow controlled the navigation of the tug and the two were considered as 
one vessel. Moreover, there is an obvious difference between both of those cases 
and one where vessel A collides with vessel B, and the latter in turn with vessel C 
as a result of the first contact. The hull policy insuring against the risks of 
collision plainly covers such a case. 

The running-down clause unqualifiedly includes the risks of damage resulting 
from a Collision of the insured vessel “with any other Ship or Vessel.” Only one 
exception is made and that relates to injuries to harbors, wharves, etc. It is fair 
to assume that by the use of these exclusions, not containéd in the clause found 
in Western Transit Co. v. Brown, the parties here intended the clause to extend 
beyond merely the damages to the vessel with which the insured vessel might come 
into immediate contact. To so restrict the clause would be to deprive it of nearly 
all its sense and meaning. 

The damage to the Hanscom is therefore included and the suit on the Protec- 
tion and Indemnity contract of insurance must fail. 

Decree reversed. 


AUTOMOBILE INS..CO. OF HARTFORD, CONN. v. ST. PAUL FIRE & 
MARINE INS. CO. No. 318. 


Circuit Court of Appeals, Second Circuit. April 5, 1937. 
89 Federal Reporter (2d) 163. 
2. REINSURANCE. 


Transferee of foreign reinsurer’s assignee held liable for reinsurer’s share of 
expenses incurred by reinsured in successfully contesting claims, and for share of 
losses paid, where risks were “ceded” by reinsured’s agent to reinsurer after it 
had abandoned its American business and assignee knew of agent’s belief that 
risks were being “ceded” to reinsurer and did not inform agent that assignee 
took over reinsurer’s assets and liabilities. 


(For other cases, see Insurance, Dec. Dig. § 679.) 
3. SALVAGE. 


In action by transferee of foreign reinsurer’s assignee to recover for salvage 
collected by reinsured, reinsured could not counterclaim for collecting commis- 
sions paid to reinsured’s agent for securing general average award, which right 
to commissions agent secured after reinsurer abandoned its American business, 
through contract with one who, unknown to agent, was acting for assignee, 
unless agent assigned commissions to reinsured. 


(For other cases, see Insurance, Dec. Dig. § 679.) 
4 SALVAGE. 


In absence of stipulations, to the contrary in agreement of reinsurance 
reinsured was entitled to collect salvage like premiums. 


(For other cases, see Insurance, Dec. Dig. § 679.) 
5. COUNTERCLAIM. 


In action by transferee of reinsurer’s assignee to recover for salvage collected 
by reinsured, reinsured held not precluded from recovering, in counterclaim, 
“¢ollecting commissions” upon salvage paid to reinsured’s agent who deducted 
commissions when he accounted to reinsured for salvage, on ground that 
reinsured’s allowance to agent of such commissions constituted a “voluntary 


~ 2s ~~ aw ee oO 





Mar.] Automobile Ins. Co. of Hartford, Conn. v. St. Paul Fire & 577 
Marine Ins. Co. 


payment,” where agent was justified in retaining his percentage not only upon 
reinsured’s share but also upon share of reinsurer, and hence reinsured was 
obliged to submit to deduction. 


(For other cases, see Insurance, Dec. Dig. § 686.) 


6. AGENCY. 

In action by transferee of reinsurer’s assignee to recover for salvage collected 
by reinsured, transferee’s recovery held not limited to percentage of actual 
recovery which was less than amount originally collectible, where shrinkage 
resulted from mistaken zeal or obstinancy on part of reinsured’s agent who 
caused parties to embark upon long litigation. 


(For other cases, see Insurance, Dec. Dig. § 686.) 


7. COMMISSIONS. 

In action by transferee of foreign reinsurer’s assignee to recover for salvage 
collected by reinsured, reinsured could recover in counterclaim contingent com- 
missions paid to reinsured’s*agent upon profits of business, where commissions 
were part of original contract with reinsurer, were calculated upon profits 
including those earned after reinsurer went out of business, and assignee received 
profits by remission from reinsured through its agent. 


(For other cases, see Insurance, Dec. Dig. § 686.) 


Appeal from the District Court of the United States for the Southern 
District of New York. 

Action by the Automobile Insurance Company of Hartford, Connecticut, 
against the St. Paul Fire & Marine Insurance Company, upon a contract for 
reinsurance wherein defendant filed a counterclaim. From a judgment of the 
District Court, plaintiff appeals. 

Modified and, as modified, affirmed. 

Lester Weil, of New York City (Emanuel Thebner, of New York City, of 
counsel), for appellant. 

Hunt, Hill & Betts, of New York City (John W. Crandall, of New York 
City, of counsel), for appellee. 

Before L. Hand, Swan, and Augustus N. Hand, Circuit Judges. 

Per Curiam. 


_ This is an appeal from a judgment for the defendant upon a counterclaim, 
interposed in an action to recover for salvage collected by the defendant as the 
re-insured in a contract of re-insurance. The cause being at law, the parties agreed 
to submit all the issues to a referee “to hear and determine” under section 464 of the 
New York Civil Practice Act. He heard the evidence and filed his report, giving 
judgment to the plaintiff upon its complaint for one-fourth of the salvage collected 
under a contract or “treaty” of re-insurance between the defendant and an insur- 
ance company, which for convenience we shall call the “Cuban” company. The 
liabilities of this company were later assumed by another insurance company, which 
in turn we shall call the “American” company, whose assets the plaintiff later took 
over and whose liabilities it assumed. The defendant counterclaimed for a number 
of items, of which, however, only four are at issue on this appeal: First, the 
re-insurer’s share of expenses incurred in successfully contesting claims made by the 
cargo of the S. S. Fidalgo; second, the re-insurer’s share of losses paid to owners 
of the S. S. Rainier; third, “collecting commissions” upon the salvage sued for in 
the complaint, paid to one Harrison, who was the defendant’s agent; fourth, “con- 
tingent commissions” upon the profits of the business, also paid to Harrison. The 
referee allowed these items, and they were deducted from the plaintiff's recovery. 
The plaintiff alone appealed. 

[1] The practice here chosen has resulted in considerable confusion, especially 
on appeal; but in Steger v. Orth, 258 F. 619, we very deliberately sanctioned it, 
though, as here, judgment was entered directly on the referee’s report without the 
action of a district judge. We had already approved it in Fifth National Bank v. 
Lyttle, 250 F. 361, and we did so later in Thornton v. National City Bank, 45 F.(2d) 
] The situation is quite different from confirmation by order of the District 
Court after consideration of the referee’s report; and it may be doubted whether, 
as a new question, section 773 of title 28, U.S.Code (28 U.S.C.A. § 773), ought not 
to be considered as the only way by which an action at law may be tried to a jury, 
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though it need not forbid the judge’s informing himself by a reference or otherwise. 
But we will not raise any doubts that the state practice is permissible just as it 
exists, and that we may examine the evidence to see whether there is anything to 
support the findings, as in the case of a verdict. 

[2] Harrison’s testimony was adequate basis for the finding that the agree- 
ment between the “Cuban” company and the defendant was one of re-insurance; 
we cannot go behind it. However, the risks on the S. S. Fidalgo and S. S. Rainier 
were “ceded” by him to the “Cuban” company after February 10, 1922, when it 
abandoned its American business, and the “American” company assumed its lia- 
bilities they were not therefore part of those liabilities. Harrison swore that he 
did not know of the change, and that he continued tu deal with the “Cuban” com- 
pany as before. Moreover, the “American” company received his letter, and knew 
of his belief that the risks were being “ceded” to the “Cuban” company; indeed 
it received some at least of the premiums. These circumstances imposed upon it 
a duty to speak, or else to assume the same liability on its own part as the “Cuban” 
company’s. Perhaps the breach of such a duty is better classed as a tort, but its 
practical results are the same as though the “American” company had itself become 
a re-insurer. In any event it beczme liable for the expense of defending the Fidalgo 
claims and for the Rainier loss, 

[3-5] The “collecting commissions” were for securing the general average 
award upon the “Sudbury,” for which the plaintiff's own claim was filed. Thus 
they arose out of a transaction made directly with the “Cuban” company and 
assumed by the “American” company. But Harrison got the right to commissions 
only by virtue of a contract made with Despard after February 10, 1922, and 
while Despard was acting for the “American” company, unknown to Harrison. 
Although, therefore, the “American” company’s liability may rest upon the same 
theory as those just mentioned, the commissions were due to Harrison and the 
defendant could not sue for them unless he assigned them. He did not assign 
them, but he deducted them in a settlement made with the defendant in 1933, 
when he accounted to it for the salvage. The defendant was right in so taking 
over the proceeds; in the absence of any stipulation to the contrary in the agree- 
ment of re-insurance it was entitled, as re-insured, to collect salvage, like pre- 
miums. As Harrison had the power to deduct his commissions from any remit- 
tance, he was justified in retaining his percentage not only upon the defendant's 
share, but upon the share of the “Cuban” company as well. Thus, the defendant's 
allowance to him was not a voluntary payment; the defendant was not an inter- 
meddler; being authorized to collect on behalf of the “Cuban” company, it was 
obliged to submit to the deduction 

[6, 7] However, the referee allowed too much. This came about as follows: 
A general average adjustment was stated as to the “Sudbury” in August, 1924; but 
Harrison was not content with it. It showed a credit to the underwriters of 
$21,105.84, to one-fourth of which the “Cuban” company was entitled. Due to 
Harrison’s insistence the parties embarked upon a long litigation which was not 
concluded until 1932, and which resulted in a payment of only $15,279.31, out of 
which the net recovery was $10,406.30. Harrison deducted 10 per cent. of this. 
The referee very properly refused to limit the plaintiff’s recovery upon its com- 
plaint to one-fourth of the actual recovery; he charged the defendant with one- 
fourth of the amount of the original statement, plus interest earned upon it, 
$5949.15, since the shrinkage had been due to Harrison’s mistaken zeal, or obstinacy. 
And in computing Harrison’s commissions he used the same amount, though it 
was not that on which the commissions had been reckoned, or which the defendant 
had paid. There thus resulted an overcharge of $334.75 which the defendant 
must remit from its recovery. The “contingent commissions” were, on the other 
hand, part of the original contract with the “Cuban” company; they were to be 
calculated upon the profits of the business including those earned after the company 
went out of business. The “American” company received the profits of this business 
by remission from the defendant through Harrison, and they were subject to the 
deduction, just as the salvage was subject to the deduction of the “collecting com- 
missions.” 

[8] All these items were not barred by the statute of limitations. The cargo 
of the Fidalgo was injured in 1922; claim was made and negotiations ensued during 
which the expenses were incurred. The arbitrators disposed of the claim on 
August 14, 1929. The expenses were not due until then, and the counterclaim was 
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fled in July, 1934. The Rainier claim was allowed at the same time that the 
Fidalgo claim was denied. Harrison deducted his “collecting commissions” and 
his “contingent commissions” in February or March, 1933. We can see no reason 
why the defendant should have presented its claim upon the liquidation of the 
“American” company; the plaintiff had taken over its assets and assumed its debts; 
it became the principal. 

Judgment modified by increasing the plaintiff’s recovery by $334.75, and as 
modified, affirmed. The defendant will pay one quarter of the costs of this appeal. 
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AUTOMOBILE 


CONTINENTAL CASUALTY CO. v. SHANKEL. No. 1468. 
Circuit Court of Appeals, Tenth Circuit. March 8, 1937. 
88 Federal Reporter (2d) 819. 
5. OMNIBUS COVERAGE. 

Motor carrier’s employee, who sustained injuries while engaged as driver's 
helper on truck, held within coverage of indorsement form, adopted by Oklahoma 
Corporation Commission as a regulation under statute requiring motor carriers 
to carry liability insurance, notwithstanding carrier’s employees were excluded 
from coverage of policy proper, in view of provision in form that nothing in 
policy proper should affect rights of any person injured by carrier’s negligence, 
or relieve insurer from liability (47 Okl.St.Ann. §§ 162, 169). 


(For other cases, see Insurance, Dec. Dig. § 435.) 
10. COMPROMISE. 

Where motor carrier’s insurer denied liability under liability policy required 
to be carried by statute and refused to defend employee’s action against carrier 


for injuries, carrier, acting in good faith and with due care, had right to enter 
into compromise with employee (47 Okl.St.Ann. §§ 162, 169). 


(For other cases, see Insurance, Dec. Dig. § 514.) 


Appeal from the District Court of the United States for the Western District 
of Oklahoma; Edgar S. Vaught, Judge. 

Action by Loral E. Shankel against the Continental Casualty Company. From 
a judgment for plaintiff, defendant appeals. 

Affirmed. 

Clayton B. Pierce, of Oklahoma City, Okl., for appellant. 

Wallace E. Robertson, of Oklahoma City, Okl. (Edwin A. Deupree, of Okla- 
homa City, Okl., on the brief), for appellee. 

Before Phillips and Bratton, Circuit Judges, and Johnson, District Judge. 

Puitwips, Circuit Judge. 

W. A. Burch, a citizen and resident of Hutchinson, Kansas, was engaged in 
the transportation of freight by motor truck between points in Kansas and Okla- 
homa. On September 25, 1933, Burch applied to the Corporation Commission of 
the State of Oklahoma for a cerificate of public convenience and necessity as a 
“Class B” carrier. Accompanying such application, Burch filed with the Commis- 
sion as required by section 3708, O.S.1931, as amended by section 4, c. 156, 
O.S.L.1933 (47 Okl.St.Ann. § 169), a policy of insurance issued by the Casualty 
Company, with an endorsement affixed thereto designated as Form E. The mate- 
rial portions of Form E are set out in Note. 12 


1 MOTOR VEHICLE FORM E 
INSURANCE POLICY ENDORSEMENT 


__ The policy to which this endorsement is attached is written under and pursuant to the pro- 
visions of Chapter 113 of the Session Laws of Oklahoma, 1923, and it is to be construed in 
accordance therewith and the rules and regulations of the Corporation Commission of Oklahoma 
and implies an acceptance of such rules and regulations, and is payable to the State of Oklahoma 
for the benefit of ali persons who may suffer personal injuries, * * * due to any negligence of 
the assured, his/its agents, employes, or representatives in the operation or use of any motor 
vehicle under certificate of public convenience and necessity No. iv 7 

In consideration of the premium stipulated in the policy to which this endorsement is attached 
the insurer * * * agrees to pay any final judgment rendered against the holder of such certificate 
for personal injuries, * * * other than that of the holder of said certificate due to the negligence 
of said holder, his/its agents, or employes, or representatives in the operation or use of any 
motor vehicle, * * * operated under said certificate * * * within the limits of the schedule 
hereinafter set out, and further agrees that, upon its failure to pay any such final judgment, 
within sixty days from she date of its rendition or final affirmance on appeal, the judgment 
creditor may maintain an action against it in any court of competent jurisdiction to enforce suc 
payment. * * * Nothing contained in the policy or any endorsement thereon, * * * shall relieve 
the insurer from any liability hereunder or from the payment of any such judgment. 

No condition, provision, stipulation or limitation contained in the policy or any other endorse 
ment thereon, nor the violation of any of the same by the insured shall affect in any way the 
right of any person injured in his person * * * oy the negligence of the insured or relieve the 
company from the liability provided for in this endorsement, or from the payment to such person 
of any such judgment, to the extent and in the amounts set forth in the schedule shown hereon; 
*r?e 


SCHEDULE 


On each motor vehicle used for the transportation of freight or express, or both, the insurer 
shall be liable to each person suffering damages as the result of any accident due to the negligence 
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ere clause of the policy proper excluded from the coverage employees 
of Burch. 

The original act regulating motor carriers was adopted in 1923. See section 
3692, et seq., O.S8.1931. 

Section 3701, O.S.1931 (47 Okl.St.Ann. § 162) provides that: “The Corporation 
Commission shall have the power and authority by general order or otherwise to 
prescribe rules and regulations applicable to any or all motor carriers.” See 
Commercial Standard Insurance Co. v. Garrett (C.C.A.10) 70 F.(2d) 969. The 
Corporation Commission by regulation adopted Form E pursuant to the provisions 
of the original act. It constitutes the contract of insurance as between the insurer 
and the state. Commercial Standard Insurance Company v. Garrett, supra. 

Shankel was employed by Burch as a truck driver’s helper. While so engaged 
on a truck of Burch, Shankel suffered personal injuries at Oklahoma City, Okla- 
homa, on November 14, 1933. At the time of the accident the truck was being 
used to transport a cargo of freight from Wichita, Kansas, to Oklahoma City. 
One Heaston was the driver of the truck. 

Shankel brought an action against Burch and MHeaston in the Dis- 
trict Court of Oklahoma County, Oklahoma, to recover damages for 
such injuries. He alleged that Burch was negligent in failing to provide 
a reasonably safe vehicle, in providing a. trailer which projected on 
each side more than six inches beyond the running board of the truck 
and which was more than eight feet in width in violation of the statutes 
of the state of Oklahoma and the rules and regulations of the Corporation Commis- 
sion of Oklahoma’, in knowingly ordering and permitting such truck to be over- 
loaded so as to render it and the trailer unsafe to operate, and in failing to 
provide a proper rear vision mirror or other device by which the driver of the 
truck could observe traffic approaching from the rear. He alleged negligence on 
the part of Heaston in the operation of the truck, the details of which are not 
here material. He alleged that the negligence of Burch and Heaston, jointly, was 
the proximate cause of his injuries. In his answer Burch pleaded assumed risk, 
contributory negligence and that Heaston was a fellow servant of Shankel. The 


Casualty Company denied liability and refused to defend the action. 
* See section 3698, O.S. 1931. 


After negotiations Burch and Shankel agreed to a compromise. Agreeable 
thereto a‘judgment was entered in the state court action in favor of Shankel and 
against Burch and Heaston for $5,500.00 damages, and $42.55 costs, on September 
14, 1934. The judgment recited the appearance of the parties, the waiver of a 
jury, and the taking of evidence. Following the entry of the judgment and on 
the same day Shankel and Burch entered into a written agreement. By the terms 
thereof Burch agreed to execute and deliver to Shankel two promissory notes 
each for $250.00, and not to file a motion for a new trial, and not to appeal from 
or otherwise challenge such judgment; and Shankel agreed to compromise such 
judgment with Burch for $500.00 plus any amount he might recover from the 
Casualty Company and, after the payment of such notes and the liability of the 
Casualty Company had been determined, to discharge such judgment as to Burch 
and Heaston. It expressly reserved the right of Shankel to proceed on such 
judgment against the Casualty Company. A satisfaction of judgment was executed 
by Shankel and placed in escrow under an escrow agreement which provided 
that it was not to be delivered until the liability of. the Casualty Company on the 
judgment had been determined and the notes paid. 

On November 20, 1934, Shankel brought this action against the Casualty Com- 
pany on such judgment and Form E to recover the sum of $5,042.55 in the Dist- 
rict Court of Oklahoma County, Oklahoma. The cause was duly removed to 





+ 
of the assured, his agents or representatives in the use or operation of such motor vehicle to the 
extent of damages sustained, not exceeding five thousand dollars, and subject to the same limit, 


oe liability of the insurer on account of any one accident shall not exceed ten thousand 
Olars, 


Attached to and forming a part of Policy No. 1587594 issued by Continental Casualty Com- 


pany to W. A. Burch. 
F. B. HARRIS 
Harris-Burns & Co. 
Agents. (Italics ours.) 


*See, however, provisions of the third paragraph of Form E set forth in Note 1. 
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the Federal Court. From a judgment in favor of Shankel the Casualty Company 


has appealed. 
Section 7, c. 113, O.S.L.1923 (section 3697, O.S.1931) in part reads: 
“No certificate of convenience and necessity shall be issued by the Corporation 


Commission to any motor carrier until and after such motor carrier shall have, 


filed with the Corporation Commission of this State a liability insurance bond in 
some company authorized to do business in this State in such a penal sum as the 
Corporation Commisison may deem necessary to adequately protect the interest of 
the public, with due regard to the number of persons and amount of property 
involved, which liability insurance shall bind the obligors thereunder to make 
compensation for injuries to persons and loss of or damage to property resulting 
from the operation of such motor carrier.” 

Section 3697 was superseded by section 10, c. 253, O.S.Laws 1929 (section 
3708, O.S.1931). It required motor carriers to furnish a liability insurance policy 
or bond and in part read: 

“Such Corporation Commission shall also require a surety bond to be 
approved by said commission in such penal sum as the commission may require, 
conditioned for the payment of all fees, taxes or charges which may be, or 
become, due the state, under any permit of operation, and for the faithful carry- 
ing out of the permit granted, and all provisions of this Act, and the regulations 
of the Corporation Commission adopted hereunder. No other, or additional bonds, 
than as herein described, shall be required of any motor carrier by any city or 
town, or other agency of the state. Provided that all class ‘A’ and ‘B’ carriers 
shall maintain compensation insurance on all employees engaged in the operation 
of motor carriers as herein provided under the Workmen’s Compensation Laws 
of this State.” 

The proviso at the end of section 3708 was held invalid by the Supreme Court 
of Oklahoma in Brinks Express Co. v. Foster, 154 Okl, 255, 7 P.(2d) 142, 144+ 


Section 3708, supra was amended by section 4 of c. 156, O.S.L.1933 (47 Okl. 
St.Ann. § 169). The portion of the amended section here material reads as 
follows: 

“No certificate of convenience and necessity, or permit, shall be issued by the 
Corporation Commission to any motor carrier until after such motor carrier 
shall have filed with the Corporation Commission a liability insurance policy or 
bond covering public liability and property damage, issued by some insurance or 
bonding company or insurance carrier, authorized to do business in this state 
and which has complied with all of the requirements of the Corporation Commis- 
sion, which bond or policy shall be approved by the Corporation Commission, and 
shall be in such sum and amount as fixed by a proper order of said Commission: 
and such liabilty and property damage insurance policy or bond shall bind the 
obligor thereunder to make compensation for injuries to, or death of, persons, 
and loss or damage to property, resulting from the operation of any such motor 
carrier for which such carrier is legally liable. * * * A copy of such policy 
or bond shall be filed with said Commission, and, after judgment against the car- 
rier for any such damage, the injured party may maintain an action upon such 
nolicy or hond to recover the same, and shall be a proper party so to do.” 1934 
Supp.O.S.1931, § 3708 (47 Okl.St.Ann. § 169). 

The amended section omitted the proviso held invalid by the Supreme Court 
of Oklahoma. Counsel for the Casualty Company contends that section 3708 as 
amended (47 OklI.St.Ann. § 169) does not cover personal injuries suffered by 
employees of the motor carrier. He urges that an intent to exclude employees of 
the carrier was indicated by the proviso attached to the section as originally adopted 
with respect to compensation insurance upon employees. He asserts that to 
construe the section as applicable to employees of interstate carriers would render 
it unconstitutional, and that “a statute must be construed, if fairly possible, so as 
to avoid not only the conclusion that it is unconstitutional, but also grave doubts 
unon that score.” See George Moore Ice Cream Co. v. Rose, 289 U.S. 373, 379, 


’ 


holding that motor carriers were not within the Workmen’s Compensation Law and held that the 
proviso was inoperative as an amendment to the Workmen’s Compensation Law, because not 
embraced in the title to the act. See, also, The Wardway v. Garland, 162 Okl. 278, 20 P.(2d) 
162, to the same effect. 


*The court adhered to its former ruling in Gypsy Oil Co. v. Keys, 147 Okl. 148, 295 P. 612, 
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53 S.Ct. 620, 77 L.Ed. 1265; Kansas Gas & Elec. Co. v. City of Independence 
(C.C. A.10) 79 F.(2d) 32, 43, 100 A.L.R. 1479. 

The language of Form E is broad and all inclusive excepting from its cov- 
erage only the holder of the certificate of convenience and necessity. It expressly 
provides that it is payable to the state for the benefit of “all persons who may 
suffer personal injuries” due to the negligence of the motor vehicle owner, his 
agents, or employees. It further provides that the insurer shall pay “any. final 
judgment rendered against the holder of such certificates for personal injuries 
* * * other than of the holder of said certificate due to the negligence of said 
holder, his * * * agents, or employees”; and that no condition or limitation 
in the policy of insurance to which Form E is attached shall affect the “right of 
any person” who suffers personal injuries, to assert the liability provided in Form 
E. 

The statute provides for a policy covering “public liability and property dam- 
age” and binding the obligor “to make compensation for injuries to, or death of 
persons,” and that after judgment against the carrier for any such damage the 
injured party may maintain an action on such policy to recover same. 

[1] Form E was adopted as a regulation by the Corporation Commission to 
effectuate the provisions of section 3697. It has been in continuous use since its 
adoption. The statutory provision has been amended twice, yet the Legislature 
has not seen fit to disapprove or restrict the provisions of Form E. This is 
persuasive evidence that the Legislature approved the regulation and the admin- 
istrative construction of the statute manifested therein.’ 

In Kaifer v. Georgia Casualty Co. (C.C.A.9) 67 F.(2d) 309, the words “any 
person or persons” in an automobile liability insurance policy were construed to 
include an employee of the owner of the motor vehicle. 

In Williams v. Denny, 151 Wash. 630, 276 P. 858, it was held that a provision 
for liability insurance (Remington’s Comp.Stat. of Washington, 1922, § 6391) “for 
all persons receiving personal injury” covered passengers being transported for 
hire in interstate commerce. See Cobb v. Department of Public Works (D.C. 
Wash.) 60 F.(2d) 631. 

In Jacobsen v. Howard, 164 Okl. 88, 23 P.(2d) 185, it was held that section 
3697, supra, embraced passengers being carried for hire in a motor bus. 

[2] It is well settled that a state may not require a carrier to furnish liability 
insurance covering persons and property being transported in interstate com- 
merce." 

[3] On the — hand, the ‘right of the state to legislate for the protection of 
employees engaged in interstate commerce, in the absence of national regulation 
on the subject, has con sustained in a number of decisions.” 


5 Commissioner v. MeRinney £C-¢.2. 10) 87 F.(2d) 811; 

Brewster v. Gage, 280 U.S. , 337, 50 S.Ct. 115, 74 L.Ed. 457; 

Ramsey v. Commissioner (OCA, 10) hy F.(2d) 316, 318; 

Morrissey v. Commissioner, 296 U.S. : 355, 56 S.Ct. 289, 80 L.Ed. 263; 

Hartley v. Commissioner, 295 U.S. ai6. "220, 55 S.Ct. 756, 79 L.Ed. 1399; 

Leininger v. Ward-Beekman & Brooks, 139 Oxl. 292, 282 P. 467, 472. 

®* Louis v. Boynton (D.C.Kan.) 53 F.(2d) 471, 473: 

Liberty Highway Co. v. Michigan Public Utilities Comm. (D.C.Mich.) 294 F. 703, 708; 

7 ee Public Utilities Comm. v. Duke, 266 U.S. 570, 577, 45 S.Ct. 191, 69 L.Ed. 445, 36 

a 5; 

Sprout v. South Bend, 277 U.S. 163, 172, 48 S.Ct. 502, 505, 72 L.Ed. 833, 62 A.L.R. 45; 

Cobb v. Department of Public Works (D.C.Wash.) 60 F.(2d) 631, 640. 

In Sprout v. South Bend, supra, the court said: “Such provisions for insurance are not, 
even as applied to busses engaged exclusively in interstate commerce, an unreasonable burden 
on that commerce, if limited to damages suffered within the state by persons other than the 
passenger.” 

™ Lindstrom v. Mutual S. S. Co., 132 Minn. 328, 156 N.W. 669, 670, L.R.A.1916D, 935; 

Kennerson v. Thames Towboat Co., 89 Conn. 367, 94 A. 372, 375, L.R.A.1916A, 436; 

. —. v. South Pac. Co., 215 N.Y. 514, 109 N.E. 600, 601, L.R.A.1916A, 403, Ann.Cas. 
1916 76; 

Stoll v. Pac. Coast S. S. Co. (D.C. Wash) 205 F. 169, 173, 177; 

Second Employers’ Liability Cases, 223 U.S. 1, 54, 55, 32 S.Ct. 169, 177, 56 L.Ed. 327, 
38 L.R.A.(N.S.) 44; 

Sherlock v. Alling, Adm’r, 93 U.S. 99, 103, 104, 23 L.Ed. 819; 

The Minnesota Rate Cases (Simpson v. Shepard), 230 U.S. 352, 402, 408, 409, 33 S.Ct. 72 
57 L.Ed. 1511, 48 L.R.A.(N.S.) 1151, Ann.Cas.1916A, 18; 
oan R. R. Co. v. Williams, 233 U.S. 685, 704, 34 S.Ct. 761, 58 L.Ed. 1155, 51 L.R.A.(N.S.) 

97; 


=. See, also, Martin v. West, 222 U.S. 191, 197, 198, 32 S.Ct. 42, 56 L.Ed. 159, 36 I,.R.A.(N.S.) 
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[4] Prior to the enactment of the Motor Carrier Act of 1935, 49 U.S.C.A. § 301 
et seq., Congress had not acted with respect to the regulation of interstate com- 
merce by motor carrier. Construing section 3708 as applicable to employees of 
motor carriers engaged in interstate commerce would not render it unconstitutional, 

The proviso at the end of section 3708 as originally adopted indicates that the 
Legislature believed that employees of Class “A” and “B” carriers were within 
the Oklahoma Workmen’s Compensation Law. The purpose of the proviso was 
to restrict the provision that, “no other, or additional bonds, than as herein 
described, shall be required of any motor carrier by any city or town, or other 
agency of the state,” so as not to exclude Class “A” and “B” carriers from the 
requirements of the Workmen’s Compensation Law. After the Supreme Court 
of Oklahoma in Brinks Express Co. v. Foster, 154 Okl. 255, 7 P.(2d) 142, held 
that employees of motor carriers were not within the Oklahoma Workmen’s 
Compensation Law and that the proviso at the end of section 3708, supra, was 
not effectual as an amendment thereto, the Legislature amended section 3708 (47 
Ok1.St.Ann. § 169) supra omitting the proviso and leaving the broad provisions 
of the section unrestricted. We find nothing in the section as amended indicating 
an intent to limit the common law liability of the carrier to is employees or 
excluding the latter from the coverage of the bond or policy. 

[5] The exclusion of the employees of Burch from the coverage of the policy 
proper is not of moment, since it is expressly provided in Form E that no condi- 
tion, provision, stipulation, or limitation in the policy proper shall affect in any 
way the right of any person injured in his person by the negligence of Burch or 
relieve the Casualty Company from the liability provided for in Form E 
. ~~ conclude, therefore, that Shankel was within the insurance coverage of 

orm . 

Under the terms of the policy proper, the Casualty Company had the exclusive 
right to defend the action brought by Shankel against Burch. It refused to 
assume the defense thereof and denied liability. 

[6] In his action against Burch, Shankel sought damages in the sum of $17,- 
500. He alleged violations by Burch of the statutes of Oklahoma and the rules and 
regulations of the Corporation Commission relative to the width and construction 
of the trailer attached to the truck on which Shankel was employed. He also 
alleged other acts of negligence on the part of Burch. It is a well settled rule in 
Oklahoma that public policy forbids an employee from assuming the risk created 
by a violation of a statute or a rule or regulation having the effect of law, or 
waiving the liabilty of the master for injuries caused by suchv iolation.® 

[7] Section 6 of art. 23 of the Oklahoma Constitution (1931 O.S. § 13719) 
provides : 

“The defense of contributory negligence or of assumption of risk shall, in 
all cases whatsoever, be a question of fact, and shall, at all times, be left to the 
jury.” 

: Under this provision where primary negligence is established by the evidence, 
the issues of assumption of risk and of contributory negligence must be submitted 
to the jury and its finding thereon is conclusive.* 

Shankel alleged that he had suffered severe and permanent injuries and if 
he established Burch’s liability he probably would have recovered a judgment 
against Burch largely in excess of $5,000.00. 

[8, 9] At the close of the evidence Shankel moved the court to instruct the jury 
to return a verdict in his favor, and the Casualty Company moved the court to 
instruct the jury to return a verdict in its favor. These motions are made without 
reservation. The court instructed a verdict in favor of Shankel. Where each 


In Second Employers’ Liability Cases, supra, the court said: “True, prior to the present act, 
the laws of the several states were regarded as determinative of the liability of employers engaged 
in interstate commerce for injuries received by their employees while engaged in such commerce. 
But that was because Congress, although empowered to regulate that subject, had not acted thereon, 
and because the subject is one which falls within the police power of the states in the absence of 
action by Congress.’ 

* Curtis & Gartside Co. v. Pribyl, 38 Okl. 511. 134 P. 71, 73, 49 L.R.A.(N.S.) 471; 

Great Western Coal & Coke Co. v. Coffman, 43 Okl. 404, 143 P. 30, 33; 

Whitehead Coal Mining Co. v. Schneider, 75 Okl. 175, 183 P. 49, 52. 

* Sapulpa Refining Co. v. Sapulpa, 84 Okl. 93, 202 P. 780, 782; 

Neversweat Mining Co. v. Ramsey, 84 Okl. 128, 202 P. 787, 789; 

St. Louis-San Francisco Ry. Co. v. Robinson, 99 Okl. 2, 225 P. 986, 987; 

St. Louis-San Francisco Ry. Co. v. Rundell, 108 Okl. 132, 235 P. 491, 494. 
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party requests the court to instruct a verdict in his favor, without reservations, 
it is equivalent to a declaration that there are no issues of fact or a request that 
the court find the facts; the parties are concluded by the court’s findings on the 
controverted issues of fact and such finding must stand if there is substantial 
evidence to support it.® 

[10] When the Casualty Company denied liability and refused to defend the 
action against Burch, the latter had the right, provided he acted in good faith and 
with due care and prudence, to enter into a compromise with Shankel.” 

We cannot say on this record that the trial court erred in failing to find that 


Burch did not act in good faith and with due prudence in entering into the settle- 
ment with Shankel. 


The judgment is affirmed. 


BANKERS INDEMNITY INS. CO. v. PINKERTON. No. 8257. 
Circuit Court of Appeals, Ninth Circuit. March 22, 1937. 
89 Federal Reporter (2d) 194. 
1. ORAL CONTRACT. 


In action on alleged oral contract of automobile liability insurance, evidence 
held to show all the elements of a contract. 


(For other cases, see Insurance, Dec. Dig. § 665[2].) 
2, ORAL CONTRACT. 

The necessary elements to effectuate an oral contract of insurance are sub- 
ject-matter, risk, premium, duration of risk, and amount of insurance. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 
3. IMPLICATION. 


Even though, in oral contract of insurance, all elements are not expressly 
agreed to, implication of details or terms and conditions such as are commonly 
contained in insurance policies takes care of things not so expressly agreed on. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

4. STATUTES. 

Where it was intent of parties in negotiating for liability insurance to be 

effective immediately, that oral contract was to function under laws of Califor- 


nia, terms and conditions contained in usual form of policy, including provisions 
of statute incorporated in usual form of policy, were implied. 


(For other cases, see Insurance, Dec. Dig. § 152[3].) 
5. AGENCY. 

Agent appointed to procure acceptable applications for insurance and 
receive and receipt for premiums, required to keep records of policies, cer- 
tificates, binders, and other forms issued and business done, and licensed to 


solicit, negotiate, or effect contracts of insurance, held to have authority to make 
oral contract having immediate binding force, under statutes of California (Pol. 


Code Cal. §§ 633, 633d). 
(For other cases, see Insurance, Dec. Dig. § 131[2].) 


_ Appeal from the District Court of the United States for the Northern Dis- 
trict of California, Southern Division; Harold Louderback, Judge. 
Action by Grace F. Pinkerton against the Bankers Indemnity Insurance 


1 Williams v. Vreeland, 250 U.S. 295, 298, 39 S.Ct. 438, 63 L.Ed. 989, 3 A.L.R. 1038; 
Beuttell v. Magone, 157 U.S. 154, 157, - S.Ct. 566, 39 L.Ed. 654; 

Miller-Crenshaw Co. v. Colorado Mill & E. Co. (C.C.A.8) 84 F.(2d) 930, 931; 

Chisholm v. Gilmer (C.C.A.4) 81 F.(2d) 120, 12 

Blackburn Const. Co. v. Cedar Rapids Nat. Bank (C.C.A.10) 37 F.(2d) 865. 


a ek Louis Dressed Beef & P. Co. v. Maryland Casualty Co., 201 U.S. 173, 182, 26 S.Ct. 
50 L.Ed. 712; 


on a Casualty Co. v. Wallins Creek Coal Co., 164 Ky. 778, 176 S.W. 217, 219, L.R.A. 
958 
Southern Ry. News Co. v. Fidelity & Casualty Co., 83 S.W. oe 622, 26 Ky. Law Rep. 1217; 
Butler Bros. v. American Fidelity Co., 120 Minn, 157, 139 N.W. 355, 44 LRA (N.S.) 609; 
Jahns & Knuth Co. v. American Indemnity Co., 182 Wis. 556, 196 N. Ww. 569, 572; 
Farrell v. Nebraska Indemnity Co., 183 Minn. 65, 235 N.W. 612; 
Mendota Elec. Co. v. New York Indemnity Co., 169 Minn. 377, 211 N.W. 
Rieger v. London Guarantee & Accident Co., 202 Mo. App. 184, 215 S.W. 930, 930. 





586 The Insurance Law Journal, Vol. 89 [Aug., 1937 


Company. From a judgment and an amended judgment in favor of plaintiff, 
defendant appeals. 

Original judgment affirmed and amended judgment reversed. 

Charles B. Morris, Leo J. McEnerney, and Jered A. Maguire, all of San 
Francisco, Cal. (J. Bruce Fratis, of San Francisco, of counsel), for appellant. 

Jesse E. Nichols and Harry M. Gross, both of Oakland, Cal., G. Levin 
Aynesworth, of Fresno, Cal., and Paul B. Richard, of Oakland, Cal., for appellee. 

Before Wilbur and Garrecht, Circuit Judges, and Neterer, District Judge. 

NETERER, District Judge. 

The appellant was sued upon an oral contract of public liability insurance 
claimed to have been made on May 5, 1933, between one Louis Vercesi and the 
appellant company. On May 7th, two days thereafter, appellee was injured in 
an automobile accident and recovered a judgment against Vercesi for damages 
to her for injury. The claim was based upon negligence on the part of Vercesi’s 
employee in the operation of the automobile truck said to be covered by the 
insurance. No part of the judgment thus obtained was paid and she caused writ 
of execution to issue. The writ was returned by the sheriff to whom issued 
unsatisfied. 

The claim is that on the night of May 5, 1933, one Joseph Gallot, on behalf 
of Vercesi, conversed with Joseph Bobba, alleged agent for the appellant com- 
pany under an agency agreement between appellant and Joseph Bobba covering 
Oakland, Cal., and vicinity; that the oral contract in suit was made in which 
appellant company was insurer and Vercesi was the insured for liability to the 
extent of $10,000 for injury to one person and $20,000 for injury to two or more 
persons. 

The appellant denied the contract and authority of Bobba to enter into an 
oral contract, and upon the issue thus framed the case was tried to a jury and 
a verdict returned in favor of the appellee on the insurance contract for $10,000 
on the 24th day of January, 1936. After the entry of judgment, the appellee 
moved the trial court for an amendment to said judgment by adding thereto inter- 
est at the rate of 7 per cent. per annum from the 9th day of November, 1933, 
the date of her judgment against the insured. On the 3lst day of March, 1936, 
the trial court amended the judgment accordingly by including interest. By 
inadvertence there was computed interest on interest for a short time. On the 
25th day of August, 1936, appellee filed a remission of said judgment so amended 
so as to provide that the principal sum of $10,000 with interest thereon at 7 per 
cent. per annum from November 9, 1933, may be satisfied by paying the sum of 
$10,000, together with interest at the rate of 7 per cent. per annum from the 9th 
day of November, 1933, until paid. 

Two petitions for appeal were allowed. An assignment of errors was filed 
with each petition. The first petition was filed on the 30th day of March, 1936, 
and therewith 23 assignments of error. The second petition for appeal was filed 
April 22, 1936, and therewith 28 assignments of error. The difference in the 
assignments of error is that in the last assignments, 23 to 28, error is charged in 
amending the judgment by order of court on March 31, 1936. Since the last 
petition for appeal was filed within ninety days after the entry of judgment and 
includes all of the assignments in the first assignment of errors, the court will 
consider only the assignments of error last filed. All of the assigned errors are 
treated in appellant’s brief under ten heads and may be comprehended in three 
general assignments and will be so considered. 

Errors 1 to 3, inclusive, insufficiency of the evidence to sustain the verdict. 

Errors 4 to 6, error in the admission of certain testimony. 

Errors 7 to 10, errors in amending the judgment by order of court on March 
31, 1936. 

[1] As to the first to third assignments of error, the appellee’s testimony in 
support of an oral contract of insurance was given by witnessses Gallot, Verces!, 
and Bobba. Concisely stated, it appears that at the request of Vercesi on the 
evening of the 5th of May, 1933, Gallot called Mr. Bobba upon the telephone and 
asked for coverage for Vercesi’s truck for collision, property damage, and public 
hability insurance. 

Mr. Gallot testified as follows: 
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“Upon calling Mr. Bobba I asked him to cover the truck for collision insur- 
ance, and property damage insurance and liability insurance. I believe I asked 
him to cover the truck for full coverage collision. I am not entirely clear on that 
point and liability insurance up to a ten thousand and twenty thousand limit or 
larger. I remember he gave me a figure which was a very small amount of 
money, more than the basic limits of five thousand and ten thousand, and I 
discussed it with the Vercesis for a moment and they decided they wanted the 
larger coverage. I believe I stopped at ten and twenty thousand, I am not sure. 
The thing may have gone a little further than that limit. I believe the limita- 
tions were ten thousand and twenty thousand. That is the best of my recol- 
lection. At that time I supplied Mr. Bobba with information relative to the 
truck itself. I gave him the motor number and serial number of the truck, 
and description as to the capacity and the weight of the truck which was 
necessary for the insurance. I asked Bobba to place the insurance effective 
right away, immediately, so that the insurance would go into effect immediately 
insuring Mr. Vercesi because he was sending his truck out of town late that night 
with a load of merchandise headed for Los Angeles. Mr. Bobba said he would 
come down the following morning to see Mr. Vercesi at his residence and collect 
the premium. In that conversation we spoke of the value of the truck and the 
purchase price. We looked up a contract regarding the purchase price showing 
the price of the truck. Mr. Vercesi took the contract out of the file and gave the 
information to Mr. Bobba over the phone regarding the purchase price. That is 
where we secured the motor and serial number. That was information Mr. 
Bobba requested of me on the phone. In response to my request the truck be 
covered that night, Mr. Bobba said it would be covered. That it would be covered 
immediately.” : 

He further said: 

“My understanding was that Bobba was covering the truck effective imme- 
diately. The insurance was to be effective right away and if Vercesi had an 
accident with that truck fifteen minutes later he was to be covered. That was 
my understanding of the insurance with Mr. Bobba. That was the agreement 
over the phone. Mr. Bobba said it was covered. As near as I can recall the 
exact conversation with Bobba was as follows: I asked him to place the coverage 
for this truck in the forms specified, collision, property damage and liability on 
Mr. Vercesi’s truck, effective immediately. I said, ‘Now, Mr. Bobba, if you will 
come down to Mr. Vercesi’s home tomorrow morning, Mr. Vercesi will be glad 
to make arrangements to pay the premium on the truck.’ Mr. Bobba replied 
that he would cover the truck immediately, that he would be down the following 
morning. I asked him if he wanted the address. He said, ‘Yes.’ I gave it to him 
and he said, ‘I think I know Mr. Vercesi, I placed some other insurance for him 
in the past on houses.’ I said, ‘Well, that is probably Mr. Vercesi, Sr., Mr. 
Vercesi, Jr., does not own any houses.’ Bobba said, ‘All right, you tell Mr. Vercesi 
not to worry, if he wants to send the truck out.’” 

Vercesi, being in Gallot’s presence at the time of the conversation with 
Bobba, said: 

“During that month I requested Mr. Gene Gallot to call Mr. Bobba with 
respect to placing insurance on a truck. I gave that instruction to Mr. Gallot on 
May 5, 1933, in the evening. I was at my home at the time and I heard Mr. 
Gallot talking on the phone. * * * 


“He asked me if I wanted five or ten thousand. Gallot did say something over 


the phone about an amount. I told Mr. Gallot that I wanted ten and twenty 
lability and I wanted some property damage and some collision, * * * 


“On the evening of May 5th, when I went home, I did not expect to send the 
truck out that night, but I had a chance to and I figured if I could get insurance 
I would send it and if I could not I wouldn’t. I got insurance that night. I 
understood that I got insurance that night and it became effective that 
night, * * * 

“Mr. Gallot did not tell me that the insurance would go into effect Saturday 
morning at eight o'clock, he told me it went into effect that night. * * * 

“On the following day I saw Mr. Joseph Bobba up at his office in Oakland, 
12th and Broadway. I don’t recall who was with me on Saturday. I don’t 
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believe there was anyone. I believe I went up alone. On arriving there I had a 
conservation with Mr. Bobba. I entered his office and I told him that I was 
Vercesi, the fellow that Mr. Gallot called the night before about insurance for. 
I asked him if he placed my insurance and he said he did. I asked him who with. 
He told me the Bankers Indemnity Company. I asked him if it was a good 
Company, and he told me it was one of the best. I asked him how much it was 
going to cost me so he figures there for a little while and he turned back to me 
and said—he told me $171.00.” 

It was shown that on May 9th following Vercesi paid and Bobba accepted 
payment on the premium and Bobba delivered a receipt showing such partial 
payment with coverage. 

[2, 3] The necessary elements to effectuate an oral contract of insurance are: 
(a) Subject-matter; (b) the risk; (c) premium; (d) duration of the risk; (e) 
the amount of insurance. All of these elements are concisely stated and fully 
covered by the testimony. Even though all these elements had not been expressly 
agreed to, “the rule or implication of details or the terms and conditions such as 
are commonly contained in insurance policies takes care of those other things not 
so expressly agreed upon.” Preferred Risk Fire Ins. Co. v. Neet, 262 Ky. 257, 
90 S.W.(2d) 39, at pages 40, 42." 

[4] This Court in Globe & Rutgers Fire Ins. Co. v. Draper, 66 F.(2d) 985-988, 
held that it is not essential to the oral contract of insurance that every detail 
should be agreed upon, but that an implied agreement concerning essentials is as 
good as an express agreement, and where no express agreement was reached as 
to the term risk the parol contract will not be invalid for uncertainty in that 
particular if the parties’ intent as to its duration can ke gathered from the facts 
and circumstances in evidence. Cleveland Oil & Paint Mfg. Co. v. Norwich 
Union Fire Ins. Co., 34 Or. 228, 55 P. 435. There this court also held that if the 
premium to be paid is not specified in the oral agreement, the contract of insur- 
ance or premium will be at the customary rates. See, also, Atna Ins. Co. of 
Hartford, Conn. v. Licking Valley Milling Co. (C.C.A.) 19 F.(2d) 177, at page 
180. Compare Mass. Bonding & Ins. Co. v. R. E. Parsons Electric Co. (C.C.A.) 
61 F.(2d) 264, at pages 270, 271, 92 A.L.R. 218, and Eames v. Home Ins. Co., 94 
U.S. 621, 629, 24 L.Ed. 298. In the latter case it is said: “It will be presumed 
that they contemplate such form of policy, containing such conditions and limita- 
tions as are usual in such cases.” “The contention, therefore, that the insurance 
in question was oral, and therefore did not contain the clause confining liability 
to legal contracts, cannot be sustained.” Maryland Casualty Co. v. Industrial 
Accident Commission, 179 Cal. 716, 721, 178 P. 858, 860. It was also held in that 
case the presumption would be on an oral contract of insurance that the company 
would issue its regular form of policy. This court in National Liberty Ins. Co. 
of America v. Milligan, 10 F.(2d) 483, held that a finding for the plaintiff on an 
issue of oral contract of insurance was binding upon this court. The presumption 
that an oral contract of insurance contemplates the issuance of a policy in the 
usual form is held by Agricultural Co. vy. Fritz, 61 N.J.Law, 211, 39 A. 910; Duff 
v. Fire Ass’n of Philadelphia, 129 Mo. 460, 30 S.W. 1034; Connecticut Fire Ins. 
Co. v. Fields (Tex.Civ.App.) 236 S.W. 790, 792; National Liberty Ins. Co., Etc., 
v. Milligan, supra. It is obvious from the testimony that the clear intent of the 
parties to this oral contract of insurance was to function under the provisions 
of the laws of Calfornia and upon the belief that the laws of California did 
become a part of the contract and implied a contract of insurance with all the 
terms and conditions contained in the usual form of policy, including the pro- 
visions of the statute which were incorporated in the usual form of policy 

In Bryson v. International Indemnity Co., 88 Cal.App. 100, on page 103, 262 
P. 790, 792, the court said: 

“Since the policy provides for an action on such a judgment by the injured 
person against the company, under the circumstances stated, the evident intent 
is that such person shall have the rights which the insolvent insured would have 
had if he had paid the judgment.” 


And in Van Derhoof v. Chambon, 121 Cal.App. 118, 8 P.(2d) 925, the court 


11 Joyce on Insurance, §§ 46-50; 1 Cooley Briefs on Insurance, pages, 535, 536, and 556; 
Couch Cyc. of Insurance Law, § 77; 26 Corpus Juris at p. 49. 
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held that the injured party must, before he can sue the insurance company reduce 
his claim to judgment. While this case is cited by the appellant, it supports the 
appellee’s contention. 

In Coleman v. New Amsterdam Casualty Co., 247 N.Y. 271, 160 N.E. 367, 369, 
72 A.L.R. 1443, Mr. Justice Cardozo of the Supreme Court, then Chief Justice of 
the Court of Appeals for New York, in passing upon an issue in a similar statute 
to the California statute, said: 

“The effect of the statute is to give to the injured claimant a cause of action 
against an insurer for the same relief that would be due to a solvent principal 
seeking indemnity and reimbursement after the judgment had been satisfied.” 

It is obvious to us that all of the cases cited by appellant are clearly dis- 
tinguished and do not contain the rule contended for. And in Walters v. West 
American Ins. Co., 4 Cal.App.(2d) 581, 41 P.(2d) 355, 357, 43 P.(2d) 306, dicta was 
expressed that an oral contract of insurance does not include the requirements 
of the 1919 California statute for liability policies. The Appellate Court in its 
opinion states: 

“Our attention has not been directed to any case in which provisions which 
are not for the benefit of either of the contracting parties, but which are solely 
a matter of statutory requirement in written insurance policies, are held to be 
included in an oral contract founded not upon the express agreement of the 
parties but upon the equitable doctrine of estoppel.” 

In Preferred Risk Fire Insurance Company v. Neet, supra, the court held 
that an oral contract of insurance will be presumed binding and made in con- 
templation of the issuance of the policy containing the customary conditions in 
use and says: 

“To permit escape from liability because of one’s own dereliction or devia- 
tion from the law offends abstract justice and general legal principles.” 

It appears obvious to us from a consideration of the authorities and the 
testimony based upon logic and reason that an obligation of insurance upon an 
oral contract is created from appellant to appellee, containing the provisions of 
the usual form of policy. 

[5] The agency of Bobba for the appellant is clearly established. He “is 
appointed for the purpose of procuring for the campany acceptable applications 
for the classes of insurance hereinafter named * * * and to receive and receipt 
for premiums on such insurance. * * * ” (Par. 1 Agreement.) 

“The agent shall keep true * * * records of all policies, certificates, binders 
and other forms issued and of all business done for the company through him. 
***"” (Italics supplied., (Par. 6.) 

He was duly appointed as agent within the state of California by the Bankers 
Indemnity Insurance Company, appellant, by notice to the insurance commis- 
sioner, and “authorized to transact business in this state.” License was issued by 
the state insurance commissioner certifying, “That Joseph L. Bobba * * * having 
complied with the requirements of law, is hereby licensed as an insurance agent 
to solicit, negotiate or effect contracts for fire, automobile and casualty insurance 
*** until July 1, 1933. * * * ” (Italics supplied.) . 


This clearly comprehends oral business having immediate binding force. A 
well-reasoned case on a like contract is Yasbec v. Hartford Accident and 
Indemnity Co., 132 Kan. 827, 297 P. 422. The reasonableness of power for instant 
action by the agent to meet exigencies of public demand and sharp competition 
for immediate effective insurance, to “effect binders and other.forms” and comply 
with requests frequently made by telephone, now a uniform practice, requires the 
power exercised and we believe was given. Tatum v. Hartford Fire Insurance Co. 
(D.C.) 2(F.2d) 275. O’Brien v. New Zealand, Etc., Ins. Co., 108 Cal. 227, 41 P. 
298, does not take from this conclusion. That case did not deal with the power 
given to and relation exercised by the agent for the public, but rather between prin- 
cipal and agent, and in that case the agency agreement did not endow the represen- 
tative with the power as is given Bobba in the instant agreement. 
gs The Political Code of California 1931, § 633, defines an insurance agent as 
an individual * * * [or] association * * * authorized to solicit, negotiate, or effect 
contracts * * * insurance,” etc. The appellant company could not place any 
msurance contract in the state of California except through a resident agent. 
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Section 633d, Insurance Act, supra. This provision, no doubt, was for the pro- 
tection of policy holders in the state. Foursha v. American Ins. Co., 224 Mo.App. 
1071, 34 S.W.(2d) 552. These assignments have no merit. 

[6] Assignments 4 and 5 will be considered together. The question objected 
to was on cross-examination of Bobba and the witness was asked whether on 
other occasions he had covered insurance before policy was issued. It was not 
error to permit the question. The authority to do so was an issue denied by the 
appellant and the course of dealing would tend to elucidate the fact. The exer- 
cise of such authority under his appointment would tend to determine the 
agent’s power and reflect the right of the insured which must rest on the prin- 
ciple that the authority of the agent is coextensive with the business intrusted 
to him. Nertney v. National Fire Ins. Co. of Hartford, 199 Iowa, 1358, 203 N.W. 
826; Cooley Briefs on Insurance, 345. The inquiry tended directly to unfold such 
exercise of power and was proper. Boever v. Great American Ins. Co. (Iowa) 
266 N.W. 276. 

[7] The sixth assignment is not error. There the answer was that on rare 
occasions witness had covered insured after accident to protect coverage given 
by an agent, even though the policy had not been issued. It tended to show also 
that the company considered oral coverage given by the agent as binding. In 
the instant case it was material whether such had been done or sanctioned for 
it shows the appellant regarded as binding the oral covering agreement, and 
that was the purpose of the evidence and the answer “on rare occasions” was 
not in any sense prejudicial. Western Indemnity Co. v. I. A. C., 182 Cal. 709, 
190 P. 27, is beside the point. In that case there was no contract. The res was 
destroyed, there was nothing to insure. The record here shows the inquiry was 
only made to show the course of conduct pursuant to the agency agreement such 
as Bobba operated under. 

[8] Assignments 7 to 10 must be considered together. The seventh assign- 
ment inspires the inquiry whether the court had a right to amend the judgment 
on the 3lst day of March, when on the 30th day of March a petition for appeal 
had been granted and citation on appeal had been issued. The order allowing 
the appeal and fixing supersedeas bond did provide that when the bond was filed 
and approved it shall operate as a supersedeas of said judgment and stay all 
other and further proceedings until the termination of the appeal. The bond 
was filed on the 3lst day of March, the same day as the order amending the 
judgment. It is suggested in appellee’s brief that it must be presumed that the 
order of the trial court allowing the motion to amend was made prior to the 
filing of the bond on appeal to operate as supersedeas and thus deprive the trial 
court of jurisdiction. This is immaterial since the supersedeas had nothing to 
do with the perfection of the appeal. The power of the trial court-was suspended 
to proceed further in the cause when the appeal was perfected. The Supreme 
Court in Hovey v. McDonald, 109 U.S. 150, 3 S.Ct. 136, 140, 27 L.Ed. 888, said: 

“One of the qualifications of the general rule as to the suspensive effect 
of an appeal is that the inferior court may perfect its judgment or decree. 2 
If any obvious mistake has occurred it may be corrected; as, where the jury by 
mistake has given damages in a penal action, or has given damages for a larger 
sum than the declaration demanded. * * * And it is laid down as a general rule, 
at law (the principle of which is equally applicable to chancery proceedings), 
that those things which are amendable before error brought are amendable 
afterwards.” 

It is obvious from the record that the omission of interest from the judgment 
was not erroneously done, but was rather intentionally omitted by the court by 
limiting the amount of the verdict to a definite sum if it found for the plaintiff. 
The colloquy engaged between counsel and the court after instruction of the 
jury and before it retired, and no objection having been taken to the instruction 
of the court, and withdrawing from the jury’s consideration the item of costs 
which had been submitted and which was waived in open court by appellee, show 
intentional omission and not oversight on the item of interest. The parties 
should be bound by that record. 

The judgment as first entered is affirmed, the amended judgment is reversed, 
with cost of certifying and printing the portion of the transcript of the record 
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on appeal on amended judgment $21.34 taxed against appellee, all other costs 
taxed against appellant. 


GALLOPIN v. CONTINENTAL CASUALTY CO. 
Appellate Court of Illinois. First Division. First District. April 19, 1937. 
Rehearing Denied May 3, 1937. 
7 Northeastern Reporter (2d) 771. 
1. CONSTRUCTION. 

Rule construing insurance policies most strongly against insurer in case of 
ambiguity is not applicable to provisions of policy prescribed by statute (Smith- 
Hurd Ill. Stats. c. 95%, § 63). 

(For other cases, see Insurance, Dec. Dig. § 146[4].) 

3. CUSTOMER. 

The word “customer,” as used in automobile liability policy, issued to auto- 
mobile rental station and covering stxtion’s “customers” must be construed in the 
ordinary understanding of the word (Smith-Hurd IIl. Stats. c. 95%, § 63). 

Ordinarily, the word “customer” implies one who repeatedly does busi- 
ness with another, but repeated dealings are not always necessary to make 
one a customer. 


(For other cases, see Insurance, Dec. Dig. § 435.) 
4. CUSTOMER. 

Under disclosure that automobile rental station rented automobiles only to 
customers named on approved list, that customers were given identification cards, 
that imposter obtained a customer’s identification card by questionable means, and 
that impostor pretended he was customer and rented automobile, insurer issuing 
policy covering automobile driven by customer, or with customer’s permission, held 
not liable for negligent operation of automobile by another driving automobile 
with impostor’s permission, since the impostor was not a “customer” (Smith-Hurd 
Stats. c. 95%, § 63). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Matchett, P. J., dissenting. 

Appeal from Municipal Court of Chicago; Charles F. McKinley, Judge. 

Action by Gustavo G. Gallopin against the Continental Casualty Company. 
Judgment for defendant, and plaintiff appeals. 

Affirmed. 

6a Nathanson, of Chicago (Joseph J. Ticktin, of Chicago, of counsel), for 
appellant. 

George C. Bliss and Abraham Lepine, both of Chicago, for appellee. 

McSurety, Justice. 

_ Plaintiff recovered a judgment of $1,000 against W. A. Blinn, Jr., because of 
his negligent driving of an automobile which belonged to the Illinois Hertz Driv- 
urself Stations, Incorporated. Plaintiff brought the instant suit to recover the 
amount of this judgment on defendant’s policy of insurance, and upon trial by the 
court the judgment was against him, from which he appeals. 

Under the Motor Vehicles Act, Smith-Hurd IIl.Stats. c. 95%, § 63, Ill.Rev. 
Stats. 1935, c. 95a, par. 47(1), the owner, being in the business of renting out 
motor vehicles, is obligated to place on file with the Secretary of State a motor 
vehicle liability policy. By the terms of this policy the defendant became liable 
to “pay and satisfy within thirty days after it becomes final any judgment rendered 
against said owner and/or customer, and/or person operating such motor vehicle 
with the customer’s express or implied consent * * *” for injury or damages to 
Property. (Note the “and/or’—a kind of verbal teratism.) 

Plaintiff urges that by this policy defendant is obligated to him for the pay- 
ment of the $1,000 judgment against Blinn. Defendant argues that it becomes 
liable only for accidents occurring while the motor vehicle is operated by a cus- 
tomer of Hertz, the owner, or any person operating it with the customer’s express 
or implied consent, and says that Blinn was not operating the automobile with the 
express or implied consent of a customer. 


The supervisor of the Hertz station testified that when a person applies for a 
car he is given an application blank to fill out with his name, his address, occu- 
pation, description, and his signature; they then check up on this application and 
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if the applicant is O. K. his name is placed on a register of customers and an 
identification card is mailed him; a person wishing to rent a car must display the 
identification card and sign a rental ticket; cars are rented only to persons having 
identification cards. 

The name of M. Dowden was on this list of customers. Dowden testified that 
one day while on the beach he took off his coat and laid it down and engaged in a 
_ game of ball; that he had his identification card in the pocket of his coat, but that 
the next day when he looked for it it was gone; Charles Ernst was seen on the 
beach while Dowden was there; Ernst was not on the list of customers of the Hertz 
station, but on September 23, 1929, the day Dowden lost his card, Ernst applied 
to the Hertz station for a car; he told the manager of the station that he was 
Dowden; the manager looked through their list of customers and found the name 
of M. Dowden; Ernst had in his possession the identification card made out to 
Dowden and presented it to the manager and signed a receipt for the car in the 
name of M. Dowden; it also appears that Ernst, by these means, got possession 
of the car at the request of his friend, Blinn, who wanted a car to take some girls 
riding; Blinn furnished the $10 deposit Ernst made with the Hertz station, to be 
applied on the rental of the car; Blinn says that he had Ernst do this for him as 
he, Blinn, was a minor and knew that the Hertz station would not let him have a 
car. Ernst and Blinn rode off with the car and after Ernst was taken to his home 
Blinn proceeded with his ride, during which he collided with the car driven by the 
plaintiff Gallopin. Plaintiff brought suit against Blinn, who did not appear and 
permitted judgment of $1,000 to be entered against him by default. 

The court properly found as a fact that on the day the car was taken the Hertz 
station did not have, a customer by the name of Charles Ernst and Ernst obtained 
possession of the automobile by falsely representing to the Hertz station that he 
was a customer by the name of M. Dowden and by signing the name of M. Dowden 
to the rental agreement. 

It is conceded that Blinn was driving the automobile with the consent of Ernst. 
The question is, Was Ernst a “customer” of the Hertz Stations as that word is 
used in the policy sued on? 

{1] The rule construing insurance policies most strongly against the insurer 
in case of ambiguity is not applicable to provisions of a policy prescribed by 
statute. The language of the policy imposing liability (except as to the senseless 
“and/or”) follows precisely the language of the statute. The rule does not apply 
when the wording is not that of the insurer but is taken from the statute. MacBey 
v. Hartford Accident & Indemnity Co. (Mass.) 197 N.E. 516, 106 A.L.R. 1248; 
Frozine v. St. Paul F. & M. Ins. Co., 195 Wis. 494, 218 N.W. 845: Sturgis Nat. 
Bank v. Marvland Casualty Co., 252 Mich. 426, 233 N.W. 367. The opinion in 
North West Cab Co. v. Central Mut. Ins. Co., 266 IIl.App. 192, is not to the con- 
ney. In that case was involved only the question of the territory covered hy the 
policy. 

Plaintiff cites a number of cases which seem to hold that in case of a sale 
of personal property the seller contracts with the individual who stands before 
him although such individual represents himself as some one else. In the instant 
case there was no sale of the automobile to Ernst and no question involved of 
passing title to him, which was the question in the cases cited. Here we have a 
temporary rental under an agreement bearing the signature of M. Dowden, defend- 
ant’s customer, which provides that it is a contract of renting only and not of 
sale and that the renter will return the automobile in as good condition as it was 
when received by him and will comply with all of the conditions in the insurance 
policy applying to the automobile; also pay the cost of replacing any damage to 
the vehicle while rented, except where the customer satisfies the owner that he was 
free from all negligence. 

These provisions of this rental agreement emphasize the necessity that the 
renter should be on the list of customers, with an identification card issued after 
an investigation which satisfied the Hertz Stations that the renter was a fit and 
proper person who would comply with the provisions of the rental agreement. 

In 13 C.J. 378 is a general statement that, “There is no agreement where one 
party enters into the contract under a mistake as to the identity of the other party 
as where the party contracted with has falsely represented himself to be another. 
* ¢ ©” See, also, tasaien v. Hughes, 113 Ill.App. 203; Arkansas Valley Smelting 
Co. vy. Belden Min. Co., 127 U.S. 379, 387, 388, 8 S.Ct. 1308, 32 L.Ed. 246. Ben- 
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jamin on Sales (7th Ed.) § 433, says in substance that whenever goods are obtained 
from their owner by fraud it must be distinguished whether there was a sale to 
the party guilty of the fraud or a mere delivery’ of goods induced by fraudulent 
devices. Phelps v. McQuade, 220 N.Y. 232, 115 N.E. 441, L.R.A.1918B, 973, upon 
which plaintiff seems to place much reliance, was a case of selling goods to the 
person with whom the seller dealt. But in Morgan Munitions Supply Co. v. Stude- 
baker Corp., 226 N.Y. 94, 123 N.E. 146, where an imposter secured employment 
from the defendant to sell munitions, and suit was brought to recover commissions 
on sales by the impostor, the court held there could be no recovery as under the 
circumstances there was no contract. 

PI Moreover, it is a well-recognized principle that where a contract is entered 
into by ¢wo parties for the benefit of a third, the third person’s rights are subject 
to the equities between the original parties springing out of the transaction between 
them. Revell & Co. v. Morgan Grocery Co., 214 Ill.App. 526; Restatement of the 
Law of Contracts, vol. 2, p. 910. The right of plaintiff to recover on the contract 
of insurance is necessarily based upon the legal right of Ernst, if any. If Ernst 
was not a “customer” of Hertz Stations, then plaintiff has no enforceable rights 
against defendant, as his right to recover depends upon the right that Ernst 
acquired as a legal, valid customer of Hertz Stations. If Ernst was not a cus- 
tomer, then he could not legally consent to the operation of the automobile by 
Blinn. 

Cases cited by plaintiff to support the claim that Ernst was a customer are 
not helpful. Roberts v. Central Mut. Ins. Co., 285 Ill App. 408, 2 N.E.(2d) 132, 
involved the question of whether the operator of the automobile was guilty of 
fraud in failing to co-operate with the insurer in the defense of the personal injury 
suit. General Casualty & Surety Co. v. Stevens, 41 Ohio App. 581, 180 N.E. 271, 
involved the rental of a car to a minor who misrepresented his age when renting 
the car; it was held that the policy of insurance covered the liability of the oper- 
ator of the rented car by one who signed a contract with the renting company. In 
Guzenfield v. Liberty Mutual Ins. Co., 286 Mass. 133, 190 N.E. 23, the automobile 
was operated by the judgment debtor with the consent of an employee of the owner, 
the assured named in the contract of insurance. Other cases cited by plaintiff can 
be distinguished. 

A case somewhat similar in its facts is Rondina v. Employers’ Liability Assur. 
Corp., 286 Mass. 209, 190 N.E. 35. There Kerwin, the owner of the automobile, 
registered it in the name of Sanborn and caused a policy of insurance to be issued 
in Sanborn’s name although he had no interest in the automobile nor any knowl- 
edge that it was registered in his name; at the time of the accident Maher, with 
the permission of Kerwin, was driving the automobile; it was held that Maher 
was not covered by the motor vehicle liability insurance policy for the reason that 
he was not operating the automobile at the time of the accident with the express 
or implied assent of the named assured. 


Applying this to the instant case, when Ernst obtained the automobile from the 
Hertz Station, giving his name as M. Dowden, automatically the contract of insur- 
ance in question would cover M. Dowden, the person named in the rental agree- 
ment, and when Ernst permitted Blinn to operate the automobile, it was not driven 
with the consent of M. Dowden for whose benefit the insurance policy ran. 


[3] In Leonardo y. De Vellis (Mass.) 198 N.E. 264, 266, the court had occasion 
to construe the Massachusetts compulsory motor vehicle insurance statute. There 
plaintiff recovered a judgment against Louise De Vellis for injuries sustained in 
an automobile accident; the real owner was Thomas De Vellis, but the certificate 
of insurance ran to Louis D. De Vellis; the court held there was no liability of 
the insuring company, as the policy was issued to a person other than the judg- 
ment debtor. In the opinion the court uses this language: “The statutes, however, 
do not purport to make available to a judgment creditor the proceeds of a liability 
policy unless the judgment debtor falls within the definition of one assured under 
the terms of the policy. It is not within the contemplation of the statute that 
every person injured by the operation of the motor vehicle in all circumstances 
and by any person shall be entitled to the benefit of the insurance policy.” Another 

assachusetts case is MacBey v. Hartford Accident & Indemnity Co. (Mass.) 
19 N.E. 516, 106 A.L.R. 1248, where the general rule for the interpretation of 
compulsory liability policies is stated, to the effect that all words must be construed 
according to the common and approved usage of the language. The word “cus- 
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tomer” must be construed in the ordinary understanding of the word. Originally, 
the word implied one who repeatedly did business with another. But repeated 
dealings are not always necessary to make one a customer. 

[4] In the instant case the Hertz Stations, for the purpose of protecting itself 
from irresponsible persons and to insure compliance with the provisions of the 
rental agreement, after a preliminary investigation of an applicant and a satis- 
factory report, adds his name to its list of customers—persons to whom it is willing 
to rent its cars; it will not rent a car to one whose name does not appear on this 
list; Ernst evidently knew that if he applied in his proper person for a car he 
would be refused; having come into possession of Dowden’s card by means which 
are questionable, he imposes on Hertz Stations by pretending to be Dowden and 
supported this misrepresentation by exhibiting this identification card and signing 
the rental agreement in Dowden’s name. Under these circumstances, we are of 
opinion that Ernst was not a customer. If one had obtained a car from the Hertz 
Stations without its knowledge or consent, could it be said that he was covered 
by defendant’s policy in the event of liability for an accident? Manifestly not. 
By the same reasoning, Ernst, the imposter, was not covered by defendant's policy. 
As Blinn was not driving the car at the time of the accident with the consent or 
permission of a customer, there is no liability under the policy. 

We are of the opinion the conclusion of the trial court was proper, and the 
judgment is affirmed. 

Affirmed. 

O’Connor, J., concurs. 

Matchett, P. J., dissents. 


GALKIN v. LINCOLN MUT. CASUALTY CO. 
WELLS et al. v. GALKIN et al. Nos. 115-119. 


Supreme Court of Michigan. April 15, 1937. 
272 Northwestern Reporter 694. 
1. CONSTRUCTION. 


Insurance policies are construed in accordance with rules of construction 
applicable to suretyship contracts. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
2. STATUTES. 

Insurance contracts are subject to statutory regulation. 


(For other cases, see Insurance, Dec. Dig. § 3.) 
3. STATUTORY PROVISIONS. 

Insurance contracts should be construed in light of statutory requirements, and 
mandatory statutory provisions should be read into insurance contracts. 


(For other cases, see Insurance, Dec. Dig. § 152[3].) 
4. CANCELLATION. 


Under statute requiring automobile liability policies to provide for cancellation 
by giving five days’ written notice thereof to insured, automobile policy could 
be canceled on insured’s receipt of notice of cancellation, and not on mailing of 
notice of cancellation to insured, notwithstanding policy provision for cancellation 
of policy by mailing of notice of cancellation to insured’s last-known address 
(Comp.Laws 1929, § 12461). 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

Appeal from Circuit Court, Wayne County; Clyde I. Webster, Judge. 

Suits by Samuel Galkin against the Lincoln Mutual Casualty Company and 
by Norma Wells and others against Samuel Galkin and the Lincoln Mutual Cas- 
ualty Company, garnishee, which were combined and tried as one suit. From 
the judgments, the Lincoln Mutual Casualty Company and Samuel Galkin appeal. 

Affirmed. 

Argued before the Entire Bench. 

Stewart A. Ricard, of Detroit, for Lincoln Mut. Casualty Co. 

A. D. Ruegsegger, of Detroit, for Vernon and Ruth La Forge. 

Duane H. Mosier, of Detroit, for Norma and Rose Wells. 

Harold M. Silverston, of Detroit, for Samuel Galkin. 

Norra, Justice. 
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In these five suits combined and tried as one, the plaintiffs assert the right to 
recover under an automobile policy by which they claim Samuel Galkin was 
insured in the defendant Lincoln Mutual Casualty Company at the time an auto- 
mobile accident occurred as the result of which the plaintiffs, other than Galkin, 
sustained damage caused by the negligent use of Galkin’s car. Defendant's liability 
hinges upon whether Galkin’s policy had been canceled prior to the date of the 
accident. 

Defendant claims that because of nonpayment of premium it mailed to Galkin 

at his last-known address notice of cancellation prior to the accident. The policy 
contains the following provision: “This policy may be canceled at any time by 
either of the parties hereto upon surrender of policy and upon five (5) days’ 
notice in writing to the other party stating when thereafer cancellation shall be 
effective. * * * Notice of cancellation mailed to the last known address of the 
assured herein shall be sufficient, and upon surrender of the policy by the assured, 
the check of the company similarly mailed shall be sufficient tender of any unearned 
remium. 
, Defendant offered proof of having mailed notice of cancellation to the insured’s 
last-known address prior to the accident. This testimony was met by that of plain- 
tiff Galkin who, although he had continued to reside at the address to which notice 
was mailed, denied receipt of the same. Appellant contends that by mailing notice 
(regardless of whether it was received by the insured) it fully performed the 
terms of the insurance contract and the policy was cancelled. On the other hand, 
appellees contends that cancellation was not accomplished unless the notice was 
received by the insured. On the issue of whether the notice was received, the jury 
found against the insurance company. 

[1-3] The question of law is whether, under the above-quoted terms of the 
insurance policy, mailing a proper notice constituted cancellation. The insurance 
code of this state contains the following provision: “No policy of casualty insur- 
ance, excepting workmen’s compensation, but including all classes of automobile 
coverage, shall be issued or delivered in this state by any corporation or other 
insurer authorized to do business in this state for which a premium or advance 
assessment is charged, unless there shall be contained within such policy a provision 
** * whereby the policy may be cancelled at any time by the company by giving 
to the insured a five (5) days’ written notice of cancellation.” Comp.Laws 1929, 
§ 12461. 


It is the established law in this state that surety contracts entered into in an 
attempt to comply with statutory requirements are read in the light of such 
statutory requirements and the terms of such contracts are construed to comply 
with the statutory requirements. The statute is read into the contract. Oakland 
County v. Central West Casualty Co., 266 Mich. 438, 254 N.W. 158. The same 
tules of construction apply to suretyship contracts and to insurance policies. City 
of Detroit v. Blue Ribbon Auto Drivers Ass’n, 254 Mich. 263, 237 N.W. 61, 74 
A.L.R. 1306. Insurance contracts are subject to statutory regulation. They should 
be construed in the light of statutory requirements, and mandatory statutory provi- 
sions should be read into such insurance contracts. When thus construed the condi- 
tion imposed by statute upon which the insurer may cancel its outstanding policy 
is “by giving to the insured a five (5) days’ written notice of cancellation.” It 
is obvious that the insurer did not given notice to the insured by merely mailing 
notice. On this subject we quote from one of our recent decisions. 

“Authorities on the question are in flat conflict. We think the better rule is 
as stated in 3 Joyce on Insurance [2d Ed.], §§ 1669 and 1669B: 

“ ‘Notice of cancellation, if given by mail, must be received before loss by 
the party entitled thereto, or by his agent authorized to receive the same, otherwise 
there is no cancellation, even though a by-law provides for service of the notice 
personally or by registered mail’ * * * 


» discussion of authorities, see 6 Couch, Cyc. of Ins. § 1440, where it is 
said : 


“‘And, as a matter of fact, the weight of authority seems to regard receipt 
of the notice as a condition precedent to cancellation.’ ” Irish v. Monitor Insur- 


ance Co., 264 Mich. 586, 250 N.W. 318. 
While the above-quoted portion of the opinion was signed by only three 
members of the court, there is nothing in the concurring opinion signed by the 
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other justices which conflicts with the law as above quoted. The following deci- 
sions hold that notice of cancellation, to be effective, must not only be mailed, but 
must be received by the insured: Farnum y. Phoenix Insurance Co., 83 Cal. 246, 
23 P. 869, 17 Am.St.Rep. 233; American B. M. Co. y. Indemnity Ins. Co. 214 
Cal. 608, 7 P.(2d) 305; Mullen v. Dorchester Mut. Fire Insurance Co., 121 Mass, 
171; Protection Life Ins. Co. v. Palmer, Admr., 81 Ill. 88; Commercial Union 
Fire Ins. Co. v. King, 108 Ark. 130, 156 S.W. 445; American Fire Ins. Co. y, 
Brooks, 83 Md. 22, 34 A. 373. { 

“A notice of cancellation does not become effective until it is received, so 
that where it is mailed the time of its receipt by the insured is the time from which 
the notice must be computed, * * * ” (citing Citizens’ Ins. Co. of Missouri y, 
Henderson Elevator Co., 123 Ky. 478, 96 S.W. 601, 97 S.W. 810, 124 Am.St.Rep. 
371; Crown Point Iron Co. v. Aétna Ins. Co., 127 N.Y. 608, 28 N.E. 653, 14 L.R.A. 
147). 14 R.C.L. 1009. 

[4] We are not in accord with appellant’s contention that under the terms of 
its policy mailing notice of cancellation to the last-known address of the insured 
in and of itself canceled the policy. Instead, because of the statutory requirement 
hereinabove quoted, cancellation could not be effected by the insurer until notice 
thereof was received by the insured. 

[5] Appellant contends prejudicial error resulted from that portion of the 
charge to the jury wherein it was submitted as an issue of fact as to whether Mr. 
Sherman, alleged agent of the defendant insurance company, extended beyond 
June 19, 1934, (the date of cancellation notice) the time within which the insured 
might pay his premium. Appellant says: “The court stated that whether or not 
the time was extended by the agent became a question of fact. No one in this 
case including all of plaintiff's witnesses or their attorneys claimed such a situation. 
The record is barren of any such claim. The policy of insurance was silent as 
to the time within which the premium should be paid. There was testimony that 
belated partial payments of premiums were made by the insured to and accepted 
by Sherman. From the facts so proven the inference might fairly arise that the 
agent had extended the time for payment beyond June 19, 1934, especially since 
payments made after that date were accepted by Sherman and without complaint 
so far as disclosed by the record. Regardless of whether testimony of this char- 
acter might have been excluded, it became a part of the record. The court 
instructed the jury: “I further charge you that if you find that credit was 
extended beyond June 19, 1934, the insurance company had no right on that date 
to attempt cancellation of the policy.” In view of the claims of the respective 
counsel made in the trial court, and the testimony taken, there was no impropriety 
in this portion of the charge, at least it did not constitute reversible error. ; 

We think other reasons assigned in support of this appeal are without merit. 
Because of its claim of cancellation the insurance company refused to defend the 
suits brought against Galkin by the other plaintiffs herein; and in consequence 
thereof Galkin in his suit now here on appeal sought recovery from the insurance 
company for money expended in his own defense, and had judgment therefor. 
The remaining plaintiffs recovered against the insurance company in garnishee 
proceedings. Each of these judgments is affirmed, with costs to appellee. 

Fead, C. J., and Wiest, Butzel, Bushnell, Sharpe, Potter, and Chandler, JJ. 
concur. 


KNUDSON v. ANDERSON et al. (BUILDERS & MANUFACTURERS 
MUT. CASUALTY CO . et al., Garnishees). No. 31139. 
Supreme Court of Minnesota. April 9, 1937. 
272 Northwestern Reporter 376. 
5. NOTICE OF ACCIDENT. 

In action against additional assured wherein automobile liability insurer was 
garnisheed, insurer could not complain of lack of notice of accident from additional 
assured, where named assured, a codefendant, gave due notice snd garnishee 
defended named assured in the action, since purpose of requiring proot 0 
loss is to provide insurer with information from which it may determine its liability. 

(For other cases, see Insurance, Dec. Dig. § 537.) : 

Syllabus by the Court. 

1. The court in construing a statute is required to consider it as a whole and 

to give effect to all of its parts. 
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2. Garnishment statutes are designed to protect creditors without injustice to 
debtors or garnishees. It is not contemplated that the garnishee shall interest him- 
self for the protection of his creditor, the defendant in the original action; nor 
should the statute be so construed as to enable the garnishee to assist his creditor. 

3. The contingency which will prevent garnishment is not presented by the 
mere fact of denial by the garnishee of the obligation. The uncertainty contem- 
plated by the law is one that conditions the obligation itself. The contingency 
must affect the actual liability of the garnishee. 

4. Service of garnishment summons does not change the rights of the parties 
except insofar as the same may transfer to plaintiff whatever claim the defendant 
had against the garnishee. Mason’s Minn.St. 1927, § 9367. 

5. The purpose of requiring proof of loss under a policy_is to provide the 
insurer with information from which it may determine its Tiability. Applying 
this rule to facts in instant case, he/d that named assured having given due notice 
of the happening of the accident, and garnishee having defended him in the action 
out of which plaintiff's recovery resulted, garnishee cannot complain of lack of 
notice from the additional assured, the present defendant, absent showing of 
harmful result of garnishee. 

Appeal from District Court, Hennepin County; F. E. Reed, Judge. 

Action by Theodore B. Knudson against E. R. Anderson and others, wherein 
plaintiff garnisheed the Builders & Manufacturers Mutual Casualty Company and 
the Hardware Mutual Casualty Company. From a judgment on ag order granting 
the motion of the Hardware Mutual Casualty Company for judgment on the plead- 
ings, plaintiff appeals. 

Reversed. 

Robert J. McDonald and Wm. H. DeParcq, both of Minneapolis, for appellant. 

Sweet, Johnson & Sands, of Minneapolis, for respondent Hardware Mut. 
Casualty Co. 


Stinchfield, Mackall, Crounse, McNally & Moore, of Minneapolis, for respond- 
ent Builders & Manufacturers Mut. Casualty Co. 


Junius J. Orson, Justice. 


Plaintiff appeals from a judgment in favor of the garnishee Hardware Mutual 
Casualty Company, entered pursuant to an order granting its motion for judgment 
on the pleadings. 


Plaintiff, a guest passenger in defendant Anderson’s car, suffered personal 
injuries in a collision between the automobile driven by said Anderson and one 
driven by defendant Willard Hennings. To recover damages therefor, he brought 
an action against them, also joining Charles H. DeFoe and O. F. Hennings, father 
of defendant Willard. A verdict was directed for DeFoe on the ground that at 
the time of the happening of the accident Willard was not acting within the scope 
and course of any employment by DeFoe. ‘The issue as to the ownership of the 
car driven by Willard (whether in DeFoe or O. F. Hennings) at the time of this 
accident was not determined, the court being of opinion that this was a fact issue. 
The jury found for plaintiff as against the drivers (Anderson and Willard Hen- 
nings), but exonerated O. F. Hennings. Judgment was later entered upon the ver- 
dict. An execution having issued and having been returned unsatisfied, proceedings 
in garnishment were instituted, it being plaintiff’s claim that the garnishees herein 
had issued to or in behalf of the respective defendants policies of liability insurance. 
At the time of disclosure, the insurance underwriter of Anderson disclosed liability 
and that such liability was adequate to cover the entire verdict. The garnishee 
here involved, Hardw>re Mutual Casualty Company, denied liability. The trial 
court lucidly states the issues presented and its reasons for the conclusion reached 
in its memorandum, from which we quote: 

“After the disclosure was completed the supplemental complaint in this action 
was served, in which it is alleged that the policy of insurance issued to DeFoe 
also covered the defendant Willard Hennings. The defendant insurance company 
answered, and there was a reply. And it is upon these pleadings that the gar- 
nishee contends it is entitled to judgment. Whether or not that contention is 
sound depends, of course, upon the language of the statutes of the state prescribing 
the conditions under which garnishment may be made. Section 9359, Mason’s 
Minn. Stat.1927, reads: ‘The service of the summons upon the garnishee shall 
attach and bind all the property and money in his hands or under his control belong- 
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ing to the defendant, and all indebtedness owing by him to the defendant at the 
date of such service, to respond to final judgment in the action.’ Section 9360, 
Mason’s ‘Minn.Stat.1927, provides: ‘and money or any other thing due or belonging 
to the defendant may be attached by this process before it has become payable, if 
its payment or delivery does not depend upon any contingency.’ Section 9361, 
same volume provides: ‘No person or corporation shall be adjudged a garnishee in 
any of the following cases: 1. By reason of any money or other thing due to the 
defendant, unless at the time of the service of the summons the same is due 
absolutely, and without depending on any contingency.’ * * * 

“Willard Hennings is a stranger to the insurance policy unless the ownership 
of the automobile in question is in DeFoe. On the face of the pleadings this owner- 
ship is disputed, plaintiff alleging the ownership and the garnishee denying it. 

“On this state of facts it is plain that no such situation exists as is contem- 
plated by the statute governing garnishments. There was no indebtedness owing 
at the time of the garnishment. There is no indebtedness absolute and without 
contingency, and hence there can be no valid garnishment. 

“Before there can be an indebtedness existing between Willard Hennings and 
the garnishee there must be a legal determination of their rights, and this action 
must be prosecuted by Hennings and not by his creditor. See Stanek v. Libera, 73 
Minn. 171 [75 N.W. 1124}. ilson v. Geiss, First State Bank of LeSueur Center, 
etc., 153 Minn. 211 [190 N.W. 61].” (Italics supplied.) 

We slhiall discuss the issues thus presented. The first and, we think, deter- 
minative question is whether the debt, if such there be on the part of the garnishee 
to defendant Willard, depends upon “any contingency” within the meaning of 
Mason’s Minn.St.1927, § 9261. 

Many cases have been before this court in proceedings similar to those had in 
the instant case. The section upon which such proceedings are founded is 2 Mason 
Minn. St.1927, § 9267, which reads as follows: 

“Proceedings when debt or title is disputed—If the garnishee hold the gar- 
nished property by a title that is void as to defendant’s creditors, he may be charged 
therefor although the defendant could not have maintained an action against him 
therefor; but in this, and in all other cases where the garnishee, upon full dis- 
closure, denies his liability as such, the plaintiff may move the court at any time 
before the garnishee is discharged, on notice to both the defendant and garnishee, 
for leave to file a supplemental complaint making the latter a party to the action, 
and setting forth the facts upon which he claims to charge him; and, if probable 
cause is shown, such motion shall be granted. The supplemental complaint shall be 
served upon both defendant and garnishee, either or both of whom may answer, and 
the plaintiff may reply. The issues thus made up shall be brought to trial and 
tried as in other actions.” 

The reasoning of the court may be summarized thus: Hennings is a “stranger” 
to the policy, and his insurance coverage is dependent upon establishment of owner- 
ship of the offending vehicle in DeFoe at the time of plaintiff's injury; that as this 
ownership is denied by the garnishee’s answer, therefore its obligation rests and 
depends upon a future event which may or may not happen, hence there was no 
indebtedness “absolute and without contingency” when the garnishment summons 
was served; that determination of such title can only be had by suitable action to be 
prosecuted by Hennings and not by plaintiff as his creditor. 

Liability, of course, hinges upon DeFoe’s ownership of the car at time of acci- 
dent. If that issue is affirmatively established, then the rider attached to the 
DeFoe polie’, according to plaintiff's claim, being one of liability and not indemnity. 
was immediately effective as such, and as fully operative at time of accident as if 
the judgment in the main action were against the named assured. The rider, as 
far as here material, provides: 

“Additional Assureds. The unqualified word ‘Assured’ includes not only the 
Named Assured but also * * * any person * * * while legally using for business 
or pleasure and with the permission of the Named Assured, any automobile owned 
by the Named Assured.” ; 


[1] 1. So the question becomes: Is the establishment of this fact issue a “con- 
tinrency” within the merning of section 9°61? That necessarily involves construc- 
tion of that section in connection with section 9367. We are in duty bound to con- 
strue the statute “as a whole and so as to harmonize and give effect to all its parts.” 
6 Dunnell, Minn.Dig.(2d Ed. & Supps.1932, 1934) § 8951, and cases cited under 
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note 65. “The logic of words should yield to the logic of realities.” Dunnell, 
Minn.Dig.1934 Supp. § 8951, citing DiSanto v. Pennsylvania, 273 U.S. 34, 47 S.Ct. 
207, 71 L.Ed. 524. Bearing in mind that garnishment “is a mode of attaching prop- 
erty to secure and make effectual any judgment that may be rendered in the main 
action to which it is ancillary”; that it is “in the nature of a creditors’ bill to reach 
assets of the defendant * * * a proceeding against the garnishee for the benefit of 
the plaintiff”-(3 Dunnell, Minn.Dig.[2d Ed. & Supp.1932] § 3949), it is not difficult 
to reach the conclusion that'mere denial by the garnishee of a fact issue does not 
create a “contingency’ within the statutory provision under discussion. If the 
construction contended for by the garnishee were to be adopted, an injured plaintiff 
who has gone so far as to secure judgment against an insured negligent defendant 
might be left without remedy. The value of Mason’s Minn.St.1927, § 9367, might 
be wholly lost. A defeated hostile defendant, one perhaps without any financial 
responsibility, could and in many cases undoubtedly would seek to make for naught 
the very security that his insurance was intended to provide against. A construction 
resulting in absurdity, injustice, or inconvenience is to be avoided if the language 
used will reasonably bear any other construction. 6 Dunnell, Minn.Dig.(2d. Ed. 
& Supps.1932, 1934) § 8947. Such construction should be adopted as will “give 
effect to the obvious legislative intent.” Id. § 8937, and cases under note 95. 
“The practical construction of a statute by the bar for a long time is entitled to 
some weight, and in matters of practice it is entitled to great weight.” Id. § 8952. 


[2] 2. “The garnishment statutes are designed to protect creditors without 
injustice to debtors or garnishees. The purpose is to require the. debtor of A. to 
pay A.’s debt to B., and thereby be relieved from further liability to A. It is not 
contemplated that the garnishee shall interest himself for the protection of his 
creditor, who is the defendant in the original action; nor should the statute be so 
construed as to enable the garnishee to assist his creditor.” Mpls., St. P. & S. S. 
M. Ry. Co., 103 Minn. 504, 508, 509, 115 N.W. 649, 651; also 3 Dunnell, Minn.Dig. 
(2d Ed.) §§ 3949, 3951. 


The procedure here adopted by plaintiff is in strict conformity with proceed- 
ings heretofore employed in many of our cases. By means of this system, an 
injured plaintiff has been permitted to reach the liability insurance carrier. The 
following cases amongst many are helpful: Eckert v. Joice, 152 Minn. 440, 189 N.W. 
125: Oehme v. Johnson, 181 Minn. 128, 231 N.W. 817, 81 A.L.R. 1308; Peterson v. 
Maloney, 181 Minn. 437, 232 N.W. 790; Clarno v. Gamble-Robinson Co., 190 Minn. 
256, 251 N.W. 268; Barry v. Sill, 191 Minn. 71, 253 N.W. 14. 


[3] 3. In view of our prior cases, the purpose of section 9367 is, we think, quite 
clear. Under its first provision, if the garnishee holds property by title that is 
void as to defendant’s creditors, he may be charged therefor although defendant 
could not have maintained such action. In this, and “in all other cases,” so the 
section provides, where the garnishee, after full disclosure, denies his liability as 
such, plaintiff may move the court at any time before the garnishee is discharged’ 
for leave to file a supplemental complaint, making both defendant and garnishee 
parties to the cause. As a preliminary requirement, the creditor must set forth 
the facts upon which he predicates liability. Then, “if probable cause is shown,” 
the motion is to be granted. Thereupon a supplemental complaint must be served 
upon both defendant and garnishee, and either or both may answer and plaintiff 
may reply. “The issues thus made up shall be brought to trial and tried as in 
other actions.” Clearly, then, a mere denial of liability does not prevent garnish- 
ment. “The contingency which will prevent garnishment is not presented by the 
mere fact of denial by the garnishee of the obligation. The uncertainty contem- 
plated by the law is one that conditions the obligation, rendering it uncertain in the 
sense that it may never become due or owing, the determination of that being con- 
tingent upon the happening of some future event.” (Italics supplied.) Ackerman 
v. Tobin (C.C.A.) 22 F.(2d) 541, 543; 28 C.J. “Garnishment,” p. 130, § 172. And, 
in the same section (28 C.J. p. 132) “the contingency must affect the actual liability 
of the garnishee and be such as may prevent defendant from having any claim 
whatever against the garnishee or right to call him to an accounting, and not 
merely the title to the property in possession of the garnishee, or his liability upon 
an existing obligation, the force and effect of which may be in dispute between 
defendant and garnishee.” (Italics supplied.) 


Litigation is often, if not always, uncertain as to ultimate result. But that 
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uncertainty after all is dependent upon establishment of the facts. When these are 
established, the uncertainty no longer exists. We think the uncertainty or “con- 
tingency” referred to in the statute is such as is inherent in the obligation itself, 
not the uncertainty of what litigation may establish as facts. 

~ The cases cited by the court in its memorandum contain language justifying its 
conclusions. But we must always bear in mind that language used by a court must 
be construed in the light of. the facts thereto applied. By so doing, it is not diffi- 
cult to find that those cases are not hostile to the result here reached. 

We think the obvious purpose of section 9367 is to make available to an injured 
plaintiff the protection that the harm-doing defendant is insured against. The mere 
fact that the insurer denies liability does not, where the required preliminary steps 
provided by that section have been taken, relieve it from the duty of responding if 
and when the facts show liability. If plaintiff establishes the allegations of his 
complaint, then obviously there was no contingency respecting the garnishee’s lia- 
bility as and when the garnishment summons was served. 

[4] 4. The law rightly shelters and protects the rights of the garnishee so that 
no harm can come to him beyond his actual liability. Plaintiff as a creditor of 
defendant can have no greater rights or remedies than thgse possessed by his 
debtor. The following cases are illustrative: Bacon v. Felthous, 103 Minn. 387, 115 
N.W. 205;. Wunderlich v. Merchants’ Natl. Bank, 109 Minn. 468, 124 N.W. 223, 
27 L.R.A.(N.S.) 811, 134 Am.St.Rep. 788, 18 Ann.Cas. 212; Carlson v. Stafford, 166 
Minn. 481, 208 N.W. 413. The first syllabus paragraph in the last-cited case states 
the rule: “The service of a garnishee summons does not change the rights of the 
parties except to transfer to the plaintiff whatever claim the defendant had against 
the garnishee.” 

[5] 5. The garnishee also contends that there can be no liability on its part 
as to this defendant because the latter has never given it notice of the loss. The 
supplemental complaint pleads notice by the named insured, DeFoe, to the insurer, 
and that the latter, pursuant to its contract, conducted his defense in the main 
action. The pleadings do not show that defendant was under any obligation to 
give notice. The insurance contract does not appear to require any notice from 
any one except the named assured. Under these circumstances, it would seem 
that the present claim is purely an afterthought. The court makes no mention 
of any such issue having been brought to its attention. 

The purpose of requiring proof of loss under a policy is to provide the insurer 
with information from which it may determine its liability. Short v. Great North- 
ern Life Ins. Co., 179 Minn. 19, 23, 228 N.W. 440; 33 GJ. p. 17, § 665; Wold v. 
State Mut. Life Assut. Co. (Minn.) 270 N.W. 150, 153. 

As plaintiff's judgment is necessarily founded upon the identical facts as to 
which the garnishee defended its named assured, we fail to find any reason upon 
which. it can now predicate lack of adequate notice. 

Judgment reversed. 

‘MARX v. UNITED STATES FIDELITY & GUARANTY CO. OF 
MARYLAND. No. 34. 
Court of Errors and Appeals of New Jersey. April 30, 1937. 
191 Atlantic Reporter 789. 
1. WARRANTY. 


Terms of automobile indemnity policy constitute measure of insurer’s liability 
and there can be no recovery thereon by insured who has violated or failed to 
perform its conditions or, if its warranties are not literally true or fulfilled, in 
absence of estoppel or waiver by insurer. 

(For other cases, see In$urance, Dec. Dig. § 332%.) 

2. WARRANTY. by 

Breach of warranty will avoid policy, although there is no provision to that 
effect in policy. 

(For other cases, see Insurance, Dec. Dig. § 268.) 


3. TOWING. 

Under automobile indemnity policy providing that insurer should not be 
liable for accident, loss, or damage while insured automobile was towing trailer 
not insured by company or because of use or operation of trailer while attached 
to automobile which was not insured by company, insurer held not liable to 
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insured for expense incurred by insured in defending death action resulting 
from accident which occurred while insured automobile was attached to unin- 
sured trailer. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

4, TRAILER. 

Provision of automobile indemnity policy that word “automobile” means only 
motor vehicle or trailer with reference to which insurance under policy is pro- 
vided meant that policy would cover automobile and trailer only if automobile 
and trailer were described in coverage, or trailer alone was so designated. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

5. TRAILER. 

Provision of automobile indemnity policy that trailer and automobile to 
which it was attached should be considered together as one automobile held not 
to nullify provision that insurer should not be liable for accident, loss,’ or 
damage while automobile was used to tow trailer not insured by insurer. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

6. TRAILER. 

Provision of automobile indemnity policy that insurer should not be liable 
for accident, loss, or damage while insured automobile was used in towing 
uninsured trailer, was to prevent insurer from being held liable for any accident 
occurring while insured truck was being used for towing trailer not insured by 
the company. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from Supreme Court. 

Action by Edwin F. Marx against the United States Fidelity & Guaranty 
Company, a corporation of the State of Marvland. From a judgment of the 
Supreme Court (187 A. 639, 14 N.J.Misc. 812), reversing a judgment in favor of 
the plaintiff, the plaintiff appeals. 

Judgment of Supreme Court affirmed. 

Laurence Semel, of Newark (Meyer M. Semel of Newark, of counsel), for 
appellant. 

George R. Jackson, of Newark (William P. Braun, of Newark, of counsel), 
for respondent. 

WELLs, Judge. 

This is an appeal from a judgment of the Supreme Court reversing a judg- 
ment of $500 entered in the district court by the judge sitting without a jury, in 
favor of the plaintiff-appellant, and against the defendant-respondent. 

On March 1, 1934, the defendant company issued its policy to the plaintiff 
wherein it agreed to insure and indemnify him from March 1, 1934, to March 1, 
1935, against any loss by reason of any claims against him arising out of accident 
involving a certain Ford truck owned by the plaintfff. 

On or about December 17, 1934, the truck became involved in an accident 
wherein one Harry Wasylik was killed, and suit was brought by his administra- 
trix ad prosequendum against the plaintiff, Edwin F. Marx, in the New Jersey 
Supreme Court for damages, and the plaintiff notified defendant company, but it 
refused to defend said suit, disclaiming all liability under the policy by reason ot 
alleged violations thereof by the plaintiff. , 

The suit was successfully defended by Marx and the present action is against 
the defendant Insurance Company to recover the moneys paid, or agreed to be 
paid, by him for attorney’s fees and other expenses incurred in the defense of 
said suit 
__. By the terms of the policy the defendant company agreed to defend in plain- 
tiff’s name and behalf any suit against him for damages on account of bodily 
Injuries or property damage. 

We must look to the provisions of the policy itself in order to ascertain 
whether under the proofs presented, the policy was in force and effect at the 
time ef the accident. 

_ [l, 2] “The terms of the policy constitute the measure of the insurer’s lia- 
bility, and there can be no recovery thereon by insured’ where he has violated 
or failed to perform its conditions, or its warranties are not literally true or 
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fulfilled, in the absence of an estoppel or waiver on the part of the company. A 
breach of warranty will avoid the policy, although there is no provision to that 
effect in the policy.” Neilson v. American Mutual Liability Ins. Co. of Boston, 
111 N.J.Law, 345, 168 A. 436, 437. 

The policy with which we are concerned contained certain declarations which 
are required to be made by the assured, one of which was that the business of 
the assured was (a) farming and bureau of sanitation; (b) individual. 

At the time plaintiff took out his policy he had a contract with the Boro of 
Washington, Pa. to haul its garbage and was also engaged in other hauling. 

Item 8 under “Declarations” reads: 

“The automobiles and trailers with reference to which this insurance is pro- 
vided, are described as follows: 

“Trade Name and Number of Cylinders—Ford 8, 

“Type of Body, Model Series, Load Capacity if truck—1%4 Ton Truck. 

“Serial Number—18—419689. 

“Year Model—1934.” 

Other pertinent declarations of the policy were that the automobiles will be 
principally garaged and used in Washington Boro, Lancaster county, Pa.; that 
the purposes for which the automobiles are to be used are commercial—usual to 
business of the assured. 

Among the reservations contained in the policy were the following: 

“Section IV. The company shall not be liable under this — for any 
accident, loss or damage; 

“(a) while the automobile, 

“(1) is used for any purposes not stated in this Declaration, nor, unless 
expressly and specifically stated in the policy, while the automobile is used for 
rental or livery purposes, carrying passengers for a consideration, towing a 
trailer not insured by the company, demonstrating or testing: * * * 

“(c) because of the use or operation of a trailer while attached to an auto- 
mobile which is not insured by the company.” 

Section V. A. provides that the policy is subject to certain conditions, one of 
which, under the heading of “Definitions” is that: “The word ‘automobile’ 
wherever used in this policy shall mean only a motor vehicle (or trailer) with 
reference to which the insurance hereunder is provided. The policy applies 
separately for each such motor vehicle, but a trailer and the motor vehicle to 
which it is attached shall be considered together as one automobile.” 

The conceded facts are that the accident occurred in Newark, N. J. while the 
truck was towing a trailer and that there was no insurance on the trailer as such; 
that at the time of the accident, plaintiff was going to the garage of the Pyramid 
Motor Trucking Company, at Newark, N. J. to get a load of merchandise to 
take back to Philadelphia, that the Pyramid Company had hired the truck and 
was paying plaintiff $75 per week to haul for them any place, and that this $75 
included plaintiff’s labor as driver of the truck and from it plaintiff paid his 
helper and the expenses of operation. 

Liability under the policy was disclaimed by the defendant company upon 
the ground that at the time of the accident the truck had a trailer attached, which 
trailer was not insured by the company; that the truck was being used for rental 
or livery purposes which was a business different than for what it was insured; 
and was being garaged in Newark in violation of the policy which provides that 
the truck be principally garaged in Washington Boro, Lancaster county, Pa. 

The Supreme Court in its opinion, reported in 187 A. 639, 14 N.J.Misc. 812, 
reversed the district court upon the ground that the rental of the truck was 
clearly an avoidance of the policy and found it was unnecessary to consider the 
other grounds urged for reversal. 

We are not prepared to say that the reversal by the Supreme Court cannot 
be supported on this ground. It may well be argued that “livery” would mean 
either the hiring out of an automobile itself without a driver, or the hiring of it 
with a driver. Such was the practice in the horse and buggy period, the livery 
stable furnishing a driver if desired, or not furnishing one if the patron was 
known and regarded as a safe person to drive. 

Neither counsel for appellant nor respondent have submitted any decisions 
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in this state, or elsewhere, construing the words “used for rental or livery pur- 
poses.” Not having the benefit of such decisions as a guide, we prefer to affirm 
the judgment of the Supreme Court reversing the judgment of the district court, 
upon a different ground than that stated in the opinion of the Supreme Court, 
and this makes it unnecessary for us to interpret the meaning of the words 
“rental” or “livery” as they appear in the policy. 

[3] We think it quite clear that the truck in question was at the time of the 
accident towing a trailer not insured by the defendant company, or any other 
company, and that this was in direct violation of the terms of the policy. 

It is argued by the plaintiff that the policy must be construed most strongly 
against the defendant insurance company because of its ambiguity about trailers; 
that section V. A. above quoted, that a trailer and the motor vehicle to which it 
is attached shall be considered together as one automobile, nullifies the provision 
in section IV (supra), as to towing a trailer not insured by the company. 

We find no merit in this argument. 

[4] We have already cited section V. A. of the policy to the effect that the 
word “automobile” means only a motor vehicle or trailer with reference to which 
the insurance under the policy is provided. This unquestionably means that the 
policy would cover an automobile and trailer only if the automobile and trailer 
are described in the coverage; or the trailer alone is so designated. But when 
the coverage, as in the instant case, describes only the automobile and the 
assured attaches a trailer to the automobile thus insured, the policy is ineffective 
while the automobile is operating under these conditions. 

[5] Applying the well known rules of construction to the case before us as 
set forth in United States Fidelity & Guaranty Company v. Guenther, 281 U.S. 
34, 50 S.Ct. 165, 74 L.Ed. 683, 72 A.L.R. 1064; Jasion et al. v. Preferred Accident 
Insurance Company of New York, 113 N.J.Law, 108, 172 A. 367; Runyon v. Mon- 
arch Accident Insurance Company, 108 N.J.Law, 489, 158 A. 530, and numerous 
other cases, and reading the general clauses of the policy with the specific 
clauses, we are of the opinion that there is no conflict among the provisions 
thereof concerning the inhibition against the insured automobile towing an 
uninsured trailer. 

[6] The plain and evident purpose of the clause was to prevent the company 
from being held liable for any accident occurring while the insured truck was 
being used “for towing a trailer not insured by the company.” 

Respondent also insists that the truck involved in the accident was not 
principally garaged and used in accordance with the declaration contained in the 
policy and that for that reason also the “accident” was not covered by the policy. 

This question we also deem unnecessary to pass upon as the view expressed 
above is dispositive of the case. 

The judgment of the Supreme Court, reversing the judgment of the district 
court, is affirmed for the reasons hereinbefore stated. 

For affirmance: The Chancellor, the Chief Justice, and Justices Parker, 
Lloyd, Case, Donges, and Perskie, and Judges Hetfield, Dear, Wells, Wolfskeil, 
Rafferty, and Cole—13. 

For reversal: None. 


MATELSKY v. GLOBE INDEMNITY CO. 
Supreme Court, Appetite Term, First Department. Feb. 6, 1937. 
4 New York Supplement 588. 
1, LIMITATION OF ACTION. 

Limitation of two years after entry of judgment against insured within which 
to bring action against insurer on liability policy would be binding as between 
insured and insurer (Civil Practice Act, § 10: Insurance Law, § 109, as amended 
by Laws 1924, c, 639, § 1). 

(For other cases, see Insurance, Dec. Dig. § 622[2].) 

2. LIMITATION OF ACTION. 

Action against insurer on liability policy by judgment creditor of insured held 
barred for failure to commence action within two years after entry of judgment, 
a§ required by policy, notwithstanding action was commenced within six-year 
limitation period applicable to actions to recover upon liability created by statute, 
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since provision of Insurance Law authorizing actions against insurer expressly 
limits such rights to those arising “under the terms of the policy” and such limita- 
tion was not unreasonable (Insurance Law, § 109, as amended by Laws 1924, ¢. 
639, § 1; Civil Practice Act, § 10; § 48, subd, 2). 

(For other cases, see Insurance, Dec. Dig. § 622[1].) 
3. LIMITATION OF ACTION. 

Provision of liability policy, that specific statutory provision with which any 
condition of policy relating to limitation of time for legal proceeding was at 
variance should be substituted for such condition, held not to render general 
statute of limitations applicable in suit by judgment creditor of insured against 
insurer in place of two-year limitation contained in policy, where casualty companies 
were not forbidden to contract with respect to periods of limitation (Insurance 
Law § 109, as amended by Laws 1924, c. 639, § 1; Civil Practice Act, § 10; § 48, 
subd. 2). 

(For other cases, see Insurance, Dec. Dig. § 622[1].) 


Appeal from Municipal Court, Borough of Manhattan, Ninth District. 

Action by Harry Matelsky against the Globe Indemnity Company. Judgment 
for the plaintiff [161 Misc. 163, 291 N.Y.S. 348], and the defendant appeals. 

Reversed, and complaint dismissed, on the merits. 

Argued January term, 1937, before Levy, Hammer, and Callahan, JJ. 

Ireland & Cohen, of New York City (William A. Sweeney, of New York City, 
of counsel), for appellant. 

Joseph B. Finkelstein, of New York City, for respondent. 

CALLAHAN, Justice. 

Plaintiff on June 21, 1932, obtained a judgment against Camp Nit Gedaiget for 
injuries claimed to have resulted from the camp’s negligence. He did not, however, 
issue execution thereon until March 14, 1935. The execution was returned unsatis- 
fied on March 16, 1935, and on the same day the plaintiff commenced the present 
action against the defendant, which had written a policy of liability insurance in 
favor of the camp. 

Section 109 of the Insurance Law, as it existed in 1935 (Laws 1924, c. 639, 
§ 1), provided that no policy of liability insurance shall be issued in this state 
unless it contains a provision that the insolvency or bankruptcy of the person 
insured shall not release the insurance carrier from paying damages, and stating 
that in case execution against the insured is returned unsatisfied in an action 
brought by the injured person because of such insolvency or bankruptcy, an action 
may be maintained by the injured person against the insurance company under the 
terms of the policy. The present suit is brought pursuant to that statute. 

[1, 2] The policy herein contained a provision to the effect that no action 
would lie against the company for any loss thereunder unless same was brought 
within two years after judgment against the assured was entered. The court 
below held that such limitation did not bind plaintiff, but that this action was 
controlled solely by the six-year limitation contained in subdivision 2 of section 
48, Civil Practice Act: it being an action to recover upon liability created by 
statute. We do not agree with that view. 

In Coleman v. New Amsterdam Casualty Co., 247 N.Y. 271, at page 275, 160 
N.E. 367, 368, 72 A.L.R. 1443, the Court of Appeals said: “The argument is made 
that the effect of section 109 of the Insurance Law is to create an original obliga- 
tion in favor of the injured claimant for the amount of any judgment recovered 
against the holder of the policy without reference to any breach of condition as 
between insurer and assured. We see no basis for such a ruling. [Citing cases.] 
By express provision of the statute, the action is to be ‘maintained by the injured 
person * * * against such corporation under the terms of the policy. * * * The 
effect of the statute is to give to the injured claimant a cause of action against 
an insurer for the same relief that would be due to a solvent principal seeking 
indemnity and reimbursement after the judgment had been satisfied. The cause 
of action is no less but also it is no greater. Assured and claimant must abide by 
the conditions of the contract.” 


The case cited accordingly held that the breach of a condition contained in 


the policy requiring the assured to co-operate in his defense would be available 
as against an iniured third party 
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We see no reason why the limitation of two years after entry of judgment 
expressed in the policy may not be availed of by the defendant herein. As 
between assured and defendant, the two-year limitation was binding. Civil Prac- 
tice Act, § 10; Brandyce v. Globe & Rutgers Fire Ins. Co., 252 N.Y. 69, 168 N.E. 
832. The limitation is not unreasonable, nor can it be said to restrict any of the 
rights conferred upon plaintiff by the statute, for such rights were expressly 
provided to arise “under the terms of the policy.” 

[3] Defendant’s policy contains a further provision as follows: “If any condi- 
tion of this policy relating to the limitation of time for notice of accident or for 
any legal proceeding is at variance with any specific statutory provision in the 
State in which the accident occurs, such specific statutory provision shall be sub- 
stituted for such condition.” Respondent-argues that this clause makes the gen- 
eral statute of limitations contained in our statutes applicable herein rather than 
the two-year provision contained in the policy. It seems to us, however, that the 
provision last quoted is not intended to apply general statutes of limitations to 
all claims made under the terms ‘of the policy, otherwise the contract period of 
two years would be meaningless. Rather it refers to a situation where a casualty 
insurance company may be required by law to afford those claiming under their 
policies a longer period than two years in which to present claims. This was the 
construction placed on a similar clause in the case of Bass v. Standard Accident 
Ins. Co. (C.C.A.) 70 F.(2d) 8. There is no statutory provision in this state 
limiting the right of casualty insurance companies to contract with respect to 
periods of limitation. The provisions of the Insurance Law with respect to stand- 
ard forms of life and life policies have the effect of limiting such right as to insur- 
ers against those hazards. Hamilton v. Royal Ins. Co., 156 N.Y. 327, 50 N.E. 
863, 42 L.R.A. 485. 

We are not passing on a situation where stay of execution or other obstacle 
might have prevented suit (see section 109 Insurance Law, as amended by chapter 
433 of the Laws of 1936). There was no such obstacle in the present case. 

Judgment reversed, with $30 costs, and complaint dismissed on the merits, 
with costs. All concur. 

ENDERS et al. v. LONGMIRE. No. 26795. 
Supreme Court of Oklahoma. March 9, 1937. 
Rehearing Denied March 30, 1937. 
Second Petition for Rehearing Denied April 27, 1937. 
67 Pacific Reporter (2d) 12. 
3. STATUTORY LIABILITY. 

Neither motor carrier nor its liability insurance bondsman may successfully 
contend that liability insurance bond filed as prerequisite to issuance of certificate 
of motor carrier limits statutory liability, except as to amount (47 Okl.St.Ann. §§ 
166, 169, St. 1931, §§ 3705, and § 3708, as amended by Laws 1933, c. 156, § 4). 

(For other cases, see Insurance, Dec. Dig. § 15231.) 

4. STATUTORY LIABILITY. 

Liability insurance bond filed as prerequisite to issuance of certificate to motor 
carrier was required to be construed to include statutory requirements therefor, 
and bondsman was estopped from contending that it was not liable on bond because 
of limitations therein, where limitations contravened statute (47 Okl.St.Ann. 88 
166, 169, St.1931, § 3705, and § 3708, as amended by Laws 1933, c. 156, § 4). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 


Syllabus by the Court. 
_ 1. A joint action may be maintained against a motor carrier and his liability 
insurance bondsman, under the provisions of section 3708, O.S.1931, as amended 
by section 4, chapter 156, of the act of the Legislature approved April 12, 1933 
(47 Okl.St.Ann. § 169), and it is not necessary that the cause of action against 
them be divided and the liability of each set out in separate counts. 

- Under the above statutes, a motor carrier and his liability insurance bonds- 
man are jointly liable to make compensation for injuries to persons resulting from 
the operations of such motor carrier, the liability being created by statute, and 
such an injury constitutes one cause of action against the joint defendants and 
not a separate cause of action against each of them. 
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3. Under the above statutes, when a motor carrier files with the Corporation 
Commission a liability insurance bond as a prerequisite to the issuance to it of a 
certificate of public necessity and convenience, and thereby procures the issuance 
of such a certificate by the Corporation Commission, neither the motor carrier 
nor its liability insurance bondsman may successfully contend that such bond limits 
the liability imposed by the statute, except only as to amount. 

4. Under the above statute, a liability insurance bond filed with the Corporation 
Commission as a prerequisite to the issuance to the motor carrier of a certificate 
of public necessity and convenience, not expressly obligating the bondsman to make 
compensation for injuries to persons resulting from the operations of said motor 
carrier, must be construed to include the statutory requirements therefor, and 
the motor carrier and his bondsman, having procured the issuance of a certificate 
of public necessity and convenience by the filing of such bond, are estopped from 
asserting any defense alleged to be allowable under the bond but in contravention 
to the liability created by said statute. 

Gibson, J., dissenting. 

Appeal from District Court, Garvin County; R. P. Hill, Judge. 

Action by W. M. Longmire, as administrator of the estate of William M. 
Longmire, Jr., deceased, against H. H. Enders and Tom Jackson, doing business 
as Enders & Jackson Motor Freight Line, and the Casualty Reciprocal Exchange, 
a corporation, for personal injuries suffered by William M. Longmire, Jr. From 
a judgment in favor of plaintiff, defendants appeal. 

Affirmed. 

Butler & Brown, of Oklahoma City, for plaintiffs in error. 

Blanton, Curtis & Blanton and Marion Henderson, all of Pauls Valley, for 
defendant in error. 

WELCH, Justice. / 

Judgment of $2,500 was rendered in favor of plaintiff on verdict of the jury 
in the district court of Garvin county, Okl., for personal injuries causing death to 
William M. Longmire, Jr. While driving his car after midnight on August 15, 
1934, he collided with a motortruck or semitrailer owned and operated by the 
defendants, the holders of a certificate of public necessity and convenience there- 
tofore issued by the Corporation Commission. Enders & Jackson and their bond- 
ing company were defendants below and will be so termed herein. 


The original Oklahoma statute applicable to the operation of motortrucks and 
busses on the public highways was enacted by the 1923 Legislature, appearing 
substantially as sections 3692 to 3699, O.S.1931. 

The Special Session of the 1929 Legislature, in adopting chapter 253, amended 
and added to the aforesaid 1923 statute; the 1929 act appearing substantially as 
sections 3700 to 3713, inclusive, O.S.1931 (47 Okl.St.Ann, §§ 161-174). Section 4 
of the 1923 act (section 3695, O.S.1931) and section 6 of the 1929 act (section 3705, 
O.S.1931 [47 Ok.St.Ann. § 166] both provide it is unlawful for any motor car- 
rier to operate or furnish service without first having obtained from the Corpora- 
tion Commission a certificate declaring that the public necessity and convenience 
require such operation. Section 7 of the 1923 act (section 3697, O.S.1931) and 
section 10 of the 1929 act (section 3708, O.$.1931) are in the main substantially 
identical, providing that no certificate of convenience and necessity shall be issued 
by the Corporation Commission until a liability insurance policy or bond covering 
public liability and property damage shall have been filed, binding the obligor to 
make compensation for injuries to, or death of, persons, and loss or damage to 
property ‘resulting from the operations of the motor carrier, for which it may be 
legally liable. 

Section 3708, 0.S.1931 (being section 10 of the 1929 act), was amended by 
act of the Legislature approved April 12, 1933 (47 Okl.St.Ann. § 169), which 
specifically repealed the 1923 law appearing as sections 3692 to 3699, inclusive, 
O.S.1931, and amended certain specified sections of the 1929 act. 

This court has construed that portion of the 1923 act requiring a bond (sec- 
tion 7 of the 1923 act, or section 3697, O.S.1931) in Temple v. Dugger, 164 Okl. 
84, 21 P.(2d) 482, and in Jacobsen v. Howard, 164 Okl. 88, 23 P.(2d) 185, 187. 
Defendants contend these two decisions are not decisive of the issues in this case 
because the 1923 act was the one in force when the causes of action arose in the 
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Temple and Jacobsen Cases, and they therefore do not construe the appropriate 
provisions of the 1929 and 1933 acts. ; ri 

{1, 2] To determine whether the case at bar is controlled by the two decisions 
aforesaid, it is necessary to compare the 1923, 1929 and 1933 statutes referring 
to liability under the motor carrier’s bond. Section 7 of the 1923 act (being sec- 
tion 3697, O.S.1931) is as follows: ; 7 

“No certificate of convenience and necessity shall be issued by the Corporation 
Commission to any motor carrier until and after such motor carrier shall have 
filed with the Corporation Commission of this State a liability insurance bond in 
some company authorized to do business in this State in such a penal sum as the 
Corporation Commission may deem necessary to adequately protect the interest 
of the public, with due regard to the number of persons and amount of property 
involved, which liability insurance shall bind the obligors thereunder to make com- 
pensation for injuries to persons and loss of or damage to property resulting from 
the operation of such motor carrier.” (Our italics.) : 

Section 10 of the 1929 act, so far as appropriate (being section 3708, O.S.1931) 
is as follows: 

“No certificate of convenience and necessity or permit shall be issued by the 
Corporation Commission to any motor carrier until after such motor carrier shall 
have filed with the Corporation Commission of this state a liability insurance pol- 
icy or bond covering public liability and property damage, issued by some insurance 
or bonding company or insurance carrier authorized to do business in this state, 
which bond or policy shall be approved by the Corporation Commission of Okla- 
homa, and shall be in such sum and amount as fixed by a proper order of the 
Corporation Commission. Said liability and property damage insurance policy or 
bond shall bind the obligor thereunder to make compensation for injuries to, or 
death of, persons and loss or damage to property resulting from the operation of 
any such motor carrier for which such carrier is legally lable. Provided further, 
however, that the Corporation Commission may, in its discretion, relieve any motor 
carrier herein classified under class “C” from the obligation of filing said public 
liability and property damage bond. A copy of such policy or bond shall be filed 
with the Corporation Commission, and after judgment against the carrier for 
any such damage, the injured party may maintain an action upon such policy or 
bond to recover the same and shall be a proper party so to do.” (Our italics.) 

Section 3708, as amended by the act approved April 12, 1933 (chapter 156, 
§ 4 [47 Okl.St.Ann. § 169], and so far as appropriate, is as follows: 

“No certificate of convenience and necessity, or permit, shall be issued by the 
Corporation. Commission to any motor carrier until after such motor carrier shall 
have filed with the Corporation Commission a liability insurance policy or bond 
covering public liability and property damage, issued by some insurance or bonding 
company or insurance carrier, authorized to do business in this state and which 
has complied with all of the requirements of the Corporation Commission, which 
bond or policy shall be approved by the Corporation Commission, and shall be in 
such sum and amount as fixed by a proper order of said Commission; and such 
liability and property damage insurance policy or bond ,shall bind the obligor 
thereunder to make compensation for injuries to, or death of, persons, and loss or 
damage to property, resulting from the operation of any such motor carrier for 
which such carrier is legally lable; provided, that said Commission, may, in its 
discretion, relieve any motor carrier herein classified under Class ‘C.’ from the 
obligation of filing such public liability and property damages bond. A copy of 
such policy or bond shall be filed with said Commission, and, after judgment 
against the carrier for any such damage, the injured party may maintain an action 
upon such policy or bond to recover the same, and shall be a proper party so to 
do.” (Our italics.) 


We have italicized that portion of the 1923 act under which this court in 
the Jacobsen Case, and in the Temple Case, held the bonding company may be 
sued jointly with the motor carrier. Likewise, we have italicized companion por- 
tions of the 1929 and 1933 acts. 

_ Although there is a difference in the wording, we see no substantial change 
in the force and effect of the above statutes. In Jacobsen v. Howard, supra, 
where it was contended there was no joint liability on the part of the insurance 
company, we held the italicized portion of section 3697 imposed direct liability on 
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the insurance company to the injured party, saying in the body of the opinion: 
“The statute binds the liability insurance bond maker to make compensation for 
injuries to persons resulting from the operation of the bonded motor carrier.” 

And further: “ * * * Since that liability insurance bond is required to be 
filed with the Corporation Commission of the state by the motor carrier, the 
motor carrier is a party thereto as a matter of law. Under the statute the liability 
insurance bond maker is liable for the injuries resulting from the operation of 
the motor carrier, not by reason of its bond, but by reason of the statute, after it 
has filed its bond.” 

While there is some slight change in the wording of the first paragraph of 
section 3708, O.$.1931, and of section 3708, as amended in 1933 (47 Okl.St.Ann. 
§ 169), from the one paragraph appearing as section 3697, O.S.1931, and construed 
in the Temple and Jacobsen Cases, supra, yet such changes in no way alter or 
discount the applicability and binding force of the statements contained in the 
two cases, supra, to the effect that the statute creates a direct liability of the 
insurance company to the injured person. We hold the law announced in Temple 
v. Dugger and Jacobsen v. Howard is applicable to the 1933 amended statute 
involved in the case at bar, and therefore the plaintiff was entitled in his original 
action to join as defendants both the motor carrier and his statutory bondsman 
or surety. 

This court, in a rather recent opinion in Meshek v. Cordes et al., 164 Okl. 40, 
22 P. (2d) 921, 927, held subcontractor, principal contractor, and the principal 
contractor’s surety could be joined in action for failure to pay for labor and 
material furnished to subcontractor on highway project; such conclusion being 
based, likewise, on statutory provisions, as was done in Temple v. Dugger and in 
Jacobsen v. Howard, supra. In the Meshek Case, as well as in the case at bar, 
and in the Temple and Jacobsen Cases, it was contended there was a misjoinder 
of parties because the surety or bonding company was joined with the principal 
defendant. This court in the Meshek Case said: 

“The paramount and single purpose running through this action is to obtain 
and recover a judgment against said defendants by reason of the failure of said 
defendants to pay for the labor and material which was furnished and used in 
the construction of this public improvement. There is no question but what plain- 
tiff is entitled to recover a judgment against each of the defendants for the labor 
and material which was furnished under the allegations of his petition as against 
a demurrer, and that each of said defendants is connected with the purpose and 
object of the suit. Each defendant has an interest in the matters involved. * * * 

“Each of these defendants has an interest in the subject of this action relative 
to pavment of the claim of plaintiff.” : 

We then proceeded in the Meshek Case to hold the surety company was an 
entirely proper party to the original action for damages. See, also, Graves v. 
Harrington, 177 Okl. 448, 60 P.(2d) 622. 

It is contended, however, that the addition in 1929, of the following cause 
“* * * and after judgment against the carrier for any such damage, the injured 
party may maintain an action upon such policy or bond to recover the same and 
shall be a proper party so to do,” postpones the right of action of the injured 
party against the insurance company until after judgment has first been secured 
against the motor carrier. 

In their brief the defendants below refer to certain legislative history of the 
1933 act, showing that when the same was introduced in the House of Repre- 
sentatives one day after the filing of the opinion in Temple v. Dugger, supra, the 
above clause was omitted, but upon conference with the Senate, said provision was 
later reinserted and finally enacted; thereby concluding it was the legislative intent 
to restrict the injured party from suing the insurance company until after judgment 
had been first secured against the motor carrier. 

With this contention we cannot agree. Since this court, in these two cases, 
supra, construed the section in question as creating a direct right of action in 
favor of an injured party against the motor carrier and its insurance company 
jointly, and with section 3708 as in force when the instant cause of action arose 
being substantially identical with section 3697, O.S.1931, therefore section 3708, 
after the 1933 amendment (47 Okl.St.Ann. § 169), should bear a like construction 
as under the two foregoing authorities unless there is a clear contrary intent on 
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the part of the Legislature. Had the Legislature intended that a judgment against 
the carrier must exist before suing -the insurance or bonding company, it would 
have been very simple for the Legislature to have provided in the 1929 or the 1933 
amendment, as follows: ‘Only if, and after, judgment is secured against the carrier 
for any such damage, the injured party may maintain an action upon said. policy 
or bond to recover the judgment theretofore secured against the carrier.” 

No such amendment was adopted, nor anything like it in substance, and from 
the fact that neither the 1929 nor the 1933 Legislature substantially changed that 
part of said section upon which this court, in the two cases, supra, held a joint 
action may originally be maintained against the carrier and its insurance company, 
we can only assume there was no legislative intent to prevent an original joint 
action against both the carrier and its surety. 

While we have not been furnished with any accurate legislative history of 
the “after judgment” portion of the act in question, it was very likely the intention 
of the Legislature to grant to the injured person, though not a party to the bond 
or insurance contract, the right to sue the insurance carrier directly and alone, if 
first a judgment had been recovered against the motor carrier. The Legislature 
possibly believed such clause necessary to entitle the injured plaintiff to step into 
the shoes of the assured and sue on the bond. 

We have carefully considered the several authorities discussed by defendants 

in seeking: reversal of the trial court. Those authorities involve statutory construc- 
tion, but to be applicable here they must have construed statutes identical with 
ours, or statutes with sufficient similarity. Such we do not find to be the case. 
For instance, defendants strongly rely upon the Cannon Ball Freight Case (Cannon 
Ball Motor Freight Lines v. Grasso [Tex.Civ.App.]) quoting from 59 S.W.(2d) 
337. That case went to the Texas Commission of Appeals, which, in 1935, held 
that under the Texas statute the insurance carrier or bondsman could not be joined 
in the original action against the assured. The applicable portion of the Texas 
statute is as follows: “ * * * Which bonds and insurance policies shall provide 
that the obligor therein will pay to the extent of the face amount of such insurance 
policies and bonds all judgments which may be recovered against the motor car- 
rier.” Vernons’ Ann.Civ.St.Tex. art. 911b, § 13. 
_ _The first paragraph of the syllabus by the Commission of Appeals of Texas 
in Grasso v. Cannon Ball Motor Freight Lines et al., 125 Tex. 154, 81 S.W.(2d) 
482, reads: “Surety on bond furnished by motor carrier of freight as required by 
statute could not be joined with insured in action by third party for injuries 
sustained due to insured’s negligence, since statute makes surety liable for pay- 
ment of all judgments recovered against insured and not liable for payment of 
damages resulting from insured’s negligence.” (Italics ours.) 

It is to be noted under the Texas statute the insurance company is held liable 

for all judgments, and such is the holding in the Cannon Ball Freight Case, while 
in Oklahoma the statute refers to injuries and not to judgments. 
_ Without further discussion, the same criticism may be applied to other authori- 
ties of defendant—the statutes involved are different from ours; further, and as 
above stated, we believe we are bound by the Temple and Jacobsen opinions of 
our own court interpreting a statute which we believe is in effect identical with 
the 1933 amendment in force when the instant cause of action accrued. 


[3, 4] Defendants urge other reasons for reversal of the judgment below, 
but in view of our conclusion that we are bound by the Temple and Jacobsen 
Cases, supra, such other contentions become immaterial. Defendants claim this 
action may not be maintained against the bonding company because of the “no 
action” clause appearing in the bond in question, providing that “no action shall 
fie against the company * * * to recover for any loss under this contract unless 
brought by the subscriber himself (the assured) in order to recover for any loss 
arising under clauses ‘A’ or ‘B’ of the special agreements (inclusive of the injuries 
Sought herein to be recompensed) unless brought by the subscriber himself to 
recover for moneys actually paid by him in satisfaction of a judgment after trial 
of the issue in a suit instituted within the period limited by the statute off 
limitation. * * * ” 

We think that contention is foreclosed by Jacobsen v. Howard, supra, wherein 
we say: “When a motor carrier files with the Corporation Commission a liability 
insurance bond as a prerequisite to the issuance to it of a certificate of convenience 
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and nece’sity, and thereby procures the issuance of such a certificate by the 
Corporation Commission, neither it nor its liability insurance bondsmen may 
successfully contend that its bond limits the liability imposed by the statute except 
as to amount. When it files its liability insurance bond with the Corporation 
Commission, the provisions of the statute are read into and become a part of 
that bond.” 

Further, “The statute binds the liability insurance bond maker to make com- 
pensation for injuries to persons resulting from the operation of the bonded 
motor carrier.” 

Such being the case, the bond may not contravene the statute, and in case of 
conflict, the liability distinctly imposed by statute must be performed by the surety. 

The judgment of the trial court is therefore affirmed. 

Osborn, C. J., Bayless, V. C. J., and Busby, Corn, and Hurst, JJ., concur. 

Gibson, J., dissents. 

Riley and Phelps, JJ., absent. 

HICKS v. HICKLIN et al. No. 14463. 
Supreme Court of South Carolina. April 12, 1937. 
190 Southeastern Reporter 922. 
REGISTRATION. 


In action against owner of truck and indemnity insurer for injury sustained 
by infant due to alleged negligence in operation of truck, court did not abuse 
discretion in refusing to allow insurer, four or five months after answer had been 
duly filed, denying that insurer had insured truck, to amend so as to include 
separate defense that owner of truck was not operating it under certificate of 
Railroad Commission or Public Service Commission (Code 1932, § 8511). 

(For other cases, see Insurance, Dec. Dig. § 643[2].) 

Appeal from Florence County Court; R. W. Sharkey, Judge. 

Action by Colie Hicks against M. D. Hicklin and State Farm Mutual Auto- 
mobile Insurance Company. From an order refusing to permit it to file an 
amended answer, the State Farm Mutual Automobile Insurance Company 
appeals. 

Affirmed. 

Thomas, Lumpkin & Cain, of Columbia, for appellant. 

Willcox, Hardee & Wallace and W. Stokes Houck, all of Florence, and Hey- 
ward Brockinton, of Columbia, for respondent. 

CarTER, Justice. 

This action, by Colie Hicks, plaintiff-respondent, against M. D. Hicklin and 
State Farm Mutual Automobile Insurance Company, defendants, of which State 
Farm Mutual Automobile Insurance Company is appellant, was commenced in 
the civil court of Florence county for the purpose of obtaining judgment against 
the defendants on account of injuries alleged to have been received by the said 
Colie Hicks, then an infant, due to the alleged negligence of the defendants in 
the operation of a truck described in the complaint. The case comes to this 
court on appeal from an order issued by his honor, R. W. Sharkey, presiding 
judge of said court, refusing to permit the appellant to file an amended answer. 
The facts necessary for an understanding of the questions involved are set forth 
in the agreed statement of counsel, reading as follows: 

“This action was instituted in the Civil Court of Florence County by the 
service of a summons on the 26th day of June, 1936, and seeks the recovery of 
damages for personal injuries alleged to have been sustained by the plaintiff as 
the result of the negligent and reckless operation of a motor truck owned by 
the defendant, M. D. Hicklin, on November 3, 1933; it being further alleged that 
the defendant, State Farm Mutual Automobile Insurance Company provided 
indemnity insurance for the said M. D. Hicklin upon his motor vehicle, as 
required by chapter 162, and particularly section 8511, Code of Laws of South 
Carolina 1932. 

“The defendant, State Farm Mutual Automobile Insurance Company, by its 
answer, denied the material allegations of the complaint and specifically denied 
that it had insured the motor vehicle referred to and described in the complaint 
against public liability, personal injury, or property damage, and alleged that at 
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no time had it insured or caused to be insured any truck, tractor, or trailer 
belonging to the said Hicklin, and that it had at no time issued and delivered to 
the said Hicklin, or to the Public Service Commission of South Carolina, or to 
any other State authority; a policy or certificate evidencing insurance on any 
truck, tractor, or trailer owned or operated by the said Hicklin and accordingly 
denied that it was liable on account of the matters and things set forth in the 
complaint. 

“The defendant, Hicklin, also filed an answer wherein he denied the material 
allegations of the complaint as to negligence, but admitted that the defendant, 
State Farm Mutual Automobile Insurance Company, provided indemnity insur- 
ance for the said M. D. Hicklin as alleged in paragraph 1 of the complaint. 

“Before trial and on October 17, 1936, on which day the Florence bar met to 
arrange the roster of cases for trial for the term of Court which would convene 
on October 26, 1936, the defendant, State Farm Mutual Automobile Insurance 
Company, gave notice that it would move before the presiding Judge on the 
opening day of the next ensuing term of Court, this case having been put on the 
roster for trial on October 30, 1936, for an order allowing its answer to be 
amended by including as a separate defense therein the fact that its codefendant, 
M. D. Hicklin, was not at the time mentioned in said complaint operating the 
motor truck therein described under a certificate issued by the South Carolina 
Railroad Commission, or its successor, the Public Service Commission of South 
Carolina, nor was the said Hicklin licensed or authorized by said Public Service 
Commission to operate the motor vehicle over and along the highways of this 
State for compensation, q@nd this defendant therefore is not a proper party to 
the suit, under the statute law of the State, and should therefore be dismissed and 
discharged as a party thereto.” 

Appellant bases its appeal to this court, from the said order refusing the 
motion to amend, upon the grounds set forth in the following exceptions: 

“1. Because his Honor, the presiding Judge, erred in overruling and denying 
the defendant’s motion to be allowed to amend its answer in the particulars set 
out in the proposed amended answer, such error being that the additional 
defenses set out in such proposed amended answer are valid and available to the 
defendant and the establishment thereof would constitute a full defense to the 
cause of action asserted against it, and by such refusal such defendant has been 
denied the full and equal protection of the laws. 

“2. Because his Honor, the presiding Judge, erred in refusing to allow the pro- 
posed amendment to the answer because the motion for such relief was made 
before trial and the defendant had the right to plead as many defenses to the 
cause of action asserted against it as were available to it under the law as a 
matter of right. 

“3. Because, it is respectfully submitted, his Honor, the presiding Judge, 
abused his discretion in refusing the defendant to amend its answer where the 
motion therefor was made before trial and the plaintiff would have had ample 
opportunity to prepare herself to meet the additional defense sought to be incor- 
porated in the answer.” 

Under our view of the case it is not necessary to consider the exceptions 
separately, and we will consider them jointly. 

Four or five months had elapsed since the case was commenced and answer 
duly filed. The order to allow the amendment could not be demanded as a 
matter of course, and the question presented to Judge Sharkey was a matter 
for his discretion. Our attention has been called to the case of Elliott v. Carroll, 
179 S.C. 329, 184 S.E. 92. The facts of that case are not in-line with the facts of 
this case and we cannot hold that Judge Sharkey abused his discretion in 
refusing to allow the amendment in the case at bar. 


. = exceptions are, therefore, overruled, and the order appealed from is 
amrmed. 


Stabler, C. J., and Bonham, Baker, and Fishburne, JJ., concur. 
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SEGALL et al. v. OHIO CASUALTY CO. et al. 
Supreme Court of Wisconsin. April 6, 1937. 
272 Northwestern Reporter 666. ’ 
MINOR. , 

Statute providing that no policy of insurance or agreement of indemnity 
shall exclude from coverage afforded or provisions as to benefits therein provided 
persons related by blood or marriage to assured held not to amplify liability 

licy so as to entitle unemancipated minors, in action against insurer of their 
ather, to recover damages for injuries sustained because of negligence of father 
in operation of automobile (St. 1933, §§ 204.33(2), 204.34(2). 
(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from an order of the Circuit Court for Milwaukee County; Gustave 
G. Gehrz, Judge. 

Action by Dorothy Segall, by Myra Loose, and others against the Ohio Cas- 
ualty Company and others. From an order sustaining the named defendant's 
demurrer, the plaintiffs appeal—[By Editorial Staff.] 

Affirmed, and cause remanded for further proceedings. 

Plaintiffs, minors and unemancipated, bring this action against the insurer of 
the father to recover damages for injuries sustained because of the negligence of 
the father and Everett La Fond, which resulted in a collision of two cars. The 
Ohio Casualty Company demurred to the complaint and the demurrer was 
sustained. 

The plaintiffs, on the 18th of September, 1934, were occupants of their 
father’s automobile and it is alleged that due to his negkigence and the negligence 
of another, the plaintiffs were injured. Charles Segall, the father of the plaintiffs, 
carried liability insurance. The policy was issued by the defendant and was in 
force at the time the children were hurt. The policy provided among other 
things that it insured the said Charles Segall against direct loss or expense by 
reason of the liability imposed upon the assured by law for damages by reason 
cf the ownership, maintenance, or use of the automobile described, to an amount 
rot exceeding the limits thereinafter stated, if such claim for damages is made 
on account of bodily injuries or death accidentally suffered by any person or 
persons as the result of an accident occurring while the policy is in force. The 
action is by the children directly against the Ohio Casualty Company. From the 
order sustaining the demurrer plaintiffs appeal. 

Joseph A. Padway, of Milwaukee, for appellants. 

Bitker, Tierney & Puchner, of Milwaukee, for respondents. 

FAIRCHILD, Justice. 

It is plaintiff's first contention that by the terms of sections 204.33(2) and 
204.34(2) they are entitled to recover upon the policy issued by the defendant to 
Charles Segall regardless of the rule recognized in Wick v. Wick, 192 Wis. 260, 
212 N.W. 787, 788, 52 A.L.R. 1113, that a child may not recover from a parent 
for personal injuries caused by the parent’s negligence. The statutory provision 
identical in each subsection is as follows: “No policy of insurance [or] agree- 
ment of indemnity * * * shall exclude from the coverage afforded or the pro- 
visions as to the benefits therein provided persons related by blood or marriage 
to the assured.” Plaintiffs contend that the prohibition against exclusion from 
the benefits of a policy of persons related to the assured evidences a legislative 
intent to expand this type of policy beyond that of mere liability or indemnity 
and to make it in this situation, at least to a limited degree, an accident policy. 
Thus, if this position be sound, the fact that a child is precluded from recovering 
damages against its parents for negligence because of relationship cannot be 
relied upon as a defense upon the policy because expressly made immaterial 
by the above provision. The words of the statute are not susceptible of the 
broad interpretation given to them by the plaintiff and it is clear that the 
contract of insurance is in terms an indemnity or liability policy predicated 
upon the assumption that either the assured or such person as may be covered 
by an omnibus clause has sustained a liability to the person seeking to recover 
for injuries. Since there is no question concerning the scope of the policy, it 15 
not necessary to labor this point. The only question is whether the statute has 
amplified the policy. On this point, we think the plaintiffs’ contentions to be 





Auto. 


withot 
mere | 
in the 
liabilit 
liabilit 
been n 
such c 
there | 
The di 
one h 
norma 
be clo 
indicat 
import 
Wis. - 
feasor, 
a ban 
liabilit 
payime 
execut 
in this 
sustair 
judgm. 
Stats., 
to con 
assure 
clause 
age ay 
autom 
(3) pri 
to a re 
vehicle 
certair 
in effe 
made : 
raised 
furthe: 
lature 
Laws 
others 
strued 
the pe 
son or 
gent a 
caused 
the ve 
said bi 
TI 
wheth 
indem: 
nothin 
ance, 
conver 
procee 
policy. 
chang 
parties 
that n 
the lia 
the an 
limit 


Auto. ] Segall et al. v. Ohio Casualty Co. et al. 613 


without merit. The differences between liability or indemnity insurance and 
mere accident insurance are fundamental and marked. This distinction existed 
in the insurance world long before statutes assumed to regulate the subject of 
liability insurance. An examination into the history of our statutes dealing with 
liability insurance compels the conclusion that however much the contract has 
been modified or the liability broadened, the statutes have consistently dealt with 
such contracts as liability policies, and there is no point in that history at which 
there can. be said to have been a departure from this general statutory attitude. 
The difference being so marked between liability and indemnity insurance on the 
one hand and various types of accident insurance on the other, one would 
normally expect a transition from one form to the other by statutory mandate to 
be clothed with unmistakable language. A brief review of the statutory history 
indicates no such legislative purpose. The first statutory regulation of any 
importance followed the case of Glatz v. General Acc., F. & L. Assur. Corp., 175 
Wis. 42, 183 N.W. 683. In that case plaintiff had judgment against the tort- 
feasor, but before the judgment could be perfected, assured had been adjudicated 
a bankrupt. The policy contained a no-action clause which conditioned the 
liability of the insurance company upon actual loss by the insured arising out of 
payment of a judgment in money. Plaintiff sought by garnishment in aid of 
execution to recover the amount of the judgment from the insurer and it was held 
in this court that, the policy being one of liability against actual loss, the insurer 
sustained no obligation to the tort-feasor until the latter had discharged the 
judgment. To prevent a recurrence of this situation, sections 204.30 and 85.25, 
Stats., 1925, were enacted. In substance, liability insurance policies were required 
to contain (1) a clause to the effect that the insolvency or bankruptcy of the 
assured would not release the insurer from liability; (2) an omnibus coverage 
clause to the effect that every policy shall contain provisions extending the cover- 
age applicable to the named assured to any person riding in or operating the 
automobile of the assured described in the policy with the consent of the latter; 
(3) provisions to the effect that the insurer shall be liable to the persons entitled 
to a recovery of damages arising out of the negligent operation of the described - 
vehicle. All of these statutory enactments, indicate a purpose to eliminate 
certain types of defenses theretofore available to the insurance company and 
in effect to create a direct liability by permitting the insurance company to be 
made a party defendant. As in all new statutory provisions, some questions were 
raised concerning the precise effect of these statutes, and various amendments 
further to evidence the legislative intent were enacted. Thus, in 1929, the Legis- 
lature amended section 85.25 and renumbered it section 85.93 (chapters 454, 467, 
Laws of 1929). It read: “Any bond or policy of insurance covering liability to 
others by reason of the operation of a motor vehicle shall be deemed and con- 
strued to contain the following conditions: That the insurer shall be liable to 
the persons entitled to recover for the death of any person, or for injury to per- 
son or property, irrespective of whether such liability be in praesenti or contin- 
gent and to become fixed or certain by final judgment against the insured, when 
caused by the negligent operation, maintenance, use or defective construction of 
the vehicle described therein, such liability not to exceed the amount named in 
said bond or policy.” 

This amendment was for the purpose of putting to rest a previous question 
whether there was any distinction under the statutes between liability and 
indemnity policies. In all of these statutory provisions it will be noticed that 
nothing was done that in any way sought to change the character of this insur- 
ance. All of the provisions had for their purpose making the insurance available 
conveniently to one who had a tort claim against the assured, but all the changes 
proceed upon the assumption that such a claim is essential to the operation of the 
Policy. It appears to us that this conclusion survives the subsequent statutory 
changes as well. For example, it had been held that insurers were not proper 
parties defendant to any action by an injured party where the contract provided 
that no action should be brought against the insurer prior to a determination of 
the liability of the assured. Morgan v. Hunt, 196 Wis. 298, 220 N.W. 224. After 
the amendment in 1929 of section 85.25, it was found that the insurer might still 
limit the amount of its liability and prescribe the conditions upon which its 
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liability should arise. Bergstein v. Popkin, 202 Wis. 625, 233 N.W. 572. In 193] 
(c. 378) the Legislature amended section 260.11(1) and added section 260.11(2), 
in order to meet the situation pointed out by the two cases last cited, and this 
amendment was held in Lang v. Bauman, 213 Wis. 258, 251 N.W. 461, to have 
changed the doctrine of the Bergstein and Morgan Cases and to provide that 
the insurer might be joined even where there was a no-action clause. It will 
be seen that up to and including 1931, the year in which the last-named change 
took place, the assumption on which all of the statutes have gone is (1) that 
assured has sustained a liability and (2) that he has a liability or indemnity 
policy payable only if this liability is established. This was the assumption and 
holding of several cases up to 1931. In Fanslau vy. Federal Mutual Automobile 
Ins. Co., 194 Wis. 8, 215 N.W. 589, the contract by its terms excepted from 
indemnity liability on account of damages suffered by a person riding in the 
automobile described. It was held that section 85.93 merely gave to those who 
had a cause of action against the insured which was included within the contract 
of insurance a cause of action against the insurer, and that it did not restrict 
possible exclusions from coverage. In Drewek y. Milwaukee Automobile Ins. 
Co., 207 Wis. 445, 240 N.W. 881, the insurance contract was to pay loss occurring 
while the automobile was being operated for commercial purposes in the business 
of the assured. The statutes conferred no right of action upon one injured 
while the car was not being so used even though it was used with the permission 
of the named assured. In other words, the contract insured neither the named 
nor the additional assureds against liability when using the automobile for other 
than specified purposes. In the case of Bernard vy. Wisconsin Automobile Ins. 
Co., 210 Wis. 133, 245 N.W. 200, 201, the insurer specified in its contract that it 
should not be liable for injuries sustained by “any person to whom the Assured 
may be liable because of the obligations * * * of any Workmen’s Compensa- 
tion * * * Law.” Bernard, an employee of assured, injured while riding 
in assured’s car, could not recover from the insurer, section 204.30(3) not being 
controlling. In Wiechmann v. Huber, 211 Wis. 333, 248 N.W. 112, 113, the assured 
died before action was begun by the representative of the deceased party, and the 
action for wrongful death abated thereby. It was held to be “quite impossible to 
read into the statutes an intent to create a liability on the part of thé insurance 
carrier completely dissociated from the liability of the insured,” and _ plaintiff 
could not recover from the insurer. Cullen v. Travelers’ Ins. Co., 214 Wis. 467, 
253 N.W. 382, concerned a policy which excluded damages arising from the opera- 
tion of the automobile while being driven by any person under sixteen years. 
Accordingly the assured could not recover on the policy for loss resulting from 
the negligence of his son, less than sixteen, who drove with assured’s permission. 

With this statutory background, chapter 477, Laws of 1931, was enacted, 
originally numbered section 204.33 and renumbered section 204.34, providing in 
part as follows: 

“(1) No policy of insurance, agreement of indemnity or bond covering liabil- 
ity or loss arising by reason of the ownership, maintenance or use of a motor 
vehicle issued in this state shall exclude from the coverage afforded or provisions 
as to benefits therein any of the following: 

“(a) Persons while driving or manipulating a motor vehicle, who shall be of 
an age authorized by law so to do; 

“(b) The operation, manipulation or use of such motor vehicle for unlawful 
purposes; 

“(c) The operation, manipulation or use of such motor vehicle while the 
driver is under the influence of intoxicating liquors or narcotics; while such 
motor vehicle is engaged in the transportation of liquor in violation of law, of 
while such motor vehicle is operated in a reckless manner. 

“(2) No policy of insurance, agreement of indemnity or bond referred to in 
subsection (1) shall exclude from the coverage afforded or the provisions as to 
the benefits therein provided persons related by blood or marriage to the 
assured.” 

A similar, and in some respects identical, section was created as section 204.33 
by chapter 393, Laws of 1931. 

While the legislative history of this subject shows that the Legislature 
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intended to make the remedy of the injured person upon the policy more con- 
venient and to permit action directly against the insurer, and to destroy defenses 
of bankruptcy and to preclude the insurer from withholding payment until the 
assured has actually discharged the judgment, it has never departed from the 
policy of treating these policies as liability insurance. This being true, it should 
require rather clear and unmistakable language to lead to the conclusion that 
the Legislature intended such departure in enacting section 204.33(2) or section 
204.34(2). An examination of the provisions of this section satisfies us that “the 
coverage afforded and the provisions for benefits therein” relate to persons driv- 
ing the car, i. e., either the named assured or those affected by the omnibus 
clause. Thus, in subsection (1) (a), if a person who is driving the car while 
under age has an accident sustained through his negligence, he may not be 
deprived of the right to claim coverage; under subsection (1) (b), in case of the 
operation or use of the car for unlawful purposes, the driver may still claim to be 
protected; subsection (1) (c) applies to the driving of the car when the driver is 
under the influence of liquor, or where the motor vehicle is operated in a reckless 
manner. Subsection (2), which is the subsection here involved, precludes the 
insurer from excluding from the coverage or benefits, persons driving the car 
who are related by blood or marriage to the assured. While all of these pro- 
visions are of indirect benefit to the injured person in the sense that by keeping 
the policy in force they render the insurance company liable to the injured person, 
they plainly refer to the coverage of the driver of the car. Thus, subsection (2) 
would preclude an insurance company from making available by the terms of the 
policy a defense upon the ground that the car was at the time being driven by 
the wife, son, or other relative of the named assured. It means nothing more 
than that, and the isolation of the word “benefits” from its context cannot be 
recognized as a sound method of construction. Sections 204.33 and 204.34 are so 
similar in wording and purpose that the construction applicable to one may suf- 
fice for the other. It will be noticed that subsections (1) and (2) of section 204.34 
contain the identical formula: “No policy of insurance * * * shall exclude from 
the coverage afforded or the provisions as to the benefits therein.” Under sub- 
section (1) this phrase can only relate to the drivers who operate while under 
age, for unlawful purposes, while intoxicated, etc. There is no reason to suppose 
that it means anything different in subsection (2). 


The plaintiffs also insist that the doctrine of Wick v. Wick, supra, is not of 
common-law origin, but is a judicial pronouncement based upon a fallacious 
social concept, and that that case should be overruled. The law applied in that 
case was that a child, fourteen years of age, could not maintain an action in tort 
against its parent for personal injury resulting from the negligence of the father, 
while riding with him in his automobile. The decision there made and the state- 
ment that “we find ourselves thoroughly in accord with courts holding that an 
action of this kind cannot be maintained, and indorse the doctrine as one founded 
in a wholesome public policy” was not intended to and does not rule out ever 
action by a child against its parent. While experience of mankind may furnis 
assurance that family peace and welfare of the child may in the main be left to 
the solicitude of the father and mother for the health and happiness of their 
child, and to the loyalty and obedience of the child, there are instances to which 
the law as recognized in Wick v. Wick will not apply. Certain facts and circum- 
stances may give rise to a cause of action between parties who also bear the 
relation to each other of parent and child. The case before us is not in that 
category. The habit of the people of cherishing the family unit as an institution 
and of submitting to the authority of the parent over the children in matters 
of discipline, training, and development to the extent of not resorting to civil 
suits for damages caused by negligence of a parent in his care of his children 
is recognized. The court in applying the law to the facts in Wick v. Wick were 
concerned with a case where the father, acting within the*parental relationship, 
had inadvertently or negligently injured his child. In the case before us, there 
is no suggestion that any other than the parental relation existed between 
plaintiffs and their father or that the injury complained of was incidental to 
such other relationship. 


Order affirmed; cause remanded for further proceedings according to law. 
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WITZKO et al. v. KOENIG et al. 
Supreme Court of Wisconsin. April 27, 1937. 
272 Northwestern Reporter 864. 
5. COVERAGE. 

Where provisions of automobile policy placing restrictions on coverage con- 
flict with statutory limitations on restrictions of coverage, application is given 
to whichever gives insured the greater coverage (Stats. 1935, §§ 204.33, 204.34). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

6. MINOR. 

In action on automobile indemnity policy for injuries received at night in 
collision with insured automobile driven by minor licensed under statute to drive 
in the daytime but too young to secure permit to drive at night, provision of policy 
excluding coverage if automobile was driven in violation of law as to age held not 
to narrow coverage so as to conflict with statute prohibiting motor vehicle insurers 
from limiting their coverage as to any person of an age authorized by law to 
drive, and hence exclusion clause of policy was operative (Stats. 1935, §§ 85.08(1a), 
204.33, 204.34). 

(For other cases, see Insurance, Dec. Dig. § 437.) 

7. MINOR. 

In action on automobile indemnity policy for injuries received at night in 
collision with insured automobile, driving thereof by fifteen year old boy held in 
violation of statute prohibiting licensee of his age from driving at night, and within 
clause of policy excluding coverage if automobile was driven in violation of law 
as to age (Stats.1935, §§ 85.08(1a), 204.33, 204.34). 

(For other cases, see Insurance, Dec. Dig. § 437.) 

8 MINOR. 

In action for injuries received in collision with insured automobile at night 
driven by minor not authorized under statute to drive at night because of his age, 
policy excluding coverage where automobile was driven in violation of law held 
operative even in absence of causal connection between age of driver and the acci- 
dent, since liability of insurer either to insured, or to injured person was contrac- 


tual, and was not based on tort (Stats.1935, §§ 85.08(1a), 204.33, 204.34). 
(For other cases, see Insurance, Dec. Dig. § 437.) 


Appeal from an order of the Circuit Court for Dane County for a summary 
judgment and from the judgment entered thereon; August C. Hoppmann, Judge. 

The appeal from the order is dismissed and the judgment is affirmed. 

This action was brought by Esther Witzko and Ida Beuthin against Ernest 
Koenig, Orlo Koenig, and Employers Mutual Indemnity Corporation to recover for 
damages arising out of an automobile accident which occurred on June 4, 1936, 
* the intersection of Highway 13 and County Trunk P about 4 miles east of Sauk 

ity. 

The appellants were occupants of a car driven by Leo Witzko. The automobile 
of the defendant Ernest Koenig was being driven by his son Orlo Koenig who, 
at the time of the accident, was fifteen years of age. At the time, he had a driving 
permit issued under section 85.08(la), Wis.Stats., for persons between the ages 
of fourteen and sixteen, which allowed him to drive his father’s motor vehicles 
during daylight hours. The collision in question occurred more than one-half 
hour after sunset. The automobile was insured in the respondent, Employers 
Mutual Indemnity Corporation, under a policy of insurance, which excluded cover- 
age while the automobile was driven “by any person in violation of any * * * law 
as to age.” 

tn aantie of the defendants, Leo Witzko and Farmers Mutual Insurance 
Company, a corporation, his insurance carrier, were impleaded. Thereafter, the 
respondent, Employers Mutual Indemnity Corporation, moved for a summary judg- 
ment dismissing the action as to it. On December 21, 1936, the court ordered such 
a judgment and on December 29, 1936, judgment was accordingly entered. The 
plaintiffs appeal from the order for a summary judgment and from the summary 
judgment entered thereon. 

Appellants assign the following errors: 

“(1) In ordering summary judgment dismissing the complaint as to the defend- 
ant and respondent, Employers Mutual Indemnity Corporation. 
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“(2) In entering judgment on said order dismissing that defendant.” 

Sanborn, Blake & Aberg, of Madison, for appellants. 

Richmond, Jackman, Wilkie & Toebaas, of Madison, for respondent. 

Martin, Justice. 

[1-4] The appeal from the order of December 21, 1936, granting the motion 
for a summary judgment must be dismissed. It is not an appealable order. Section 
274.33(1), Wis.Stats., permits an appeal taken from an order only when it prevents 
a judgment from which appeal can be taken. Since an order for judgment does 
not prevent a judgment, it is not appealable. Puhr, Adm’x vy. Chicago & N. W. 
Ry. Co., 168 Wis. 101, 169 N.W. 305, and cases cited. The right to appeal in civil 
proceedings is purely statutory and does not exist at all except when, and then only 
to the extent, granted by statute. Golden v. Green Bay Metropolitan Sewerage 
District, 210 Wis. 193, 200, 246 N.W. 505, and cases cited. An order denying an 
application for summary judgment is appealable. Section 274.33(3), Wis. Stats. 
1935; Loehr v. Stenz, 219 Wis. 361, 263 N.W. 373. The summary judgment 
statute, section 270.635, contemplates the entry of such judgment without delay 
when ordered by the court. An appeal may then be taken from the judgment as 
was done in the instant case. 

On the appeal from the judgment, the following statutes are applicable: 

“85.08 * * * (la). License to Child under sixteen years. Upon the recom- 
mendation in writing of the county judge of the county wherein the child resides 
the secretary of state shall issue-an automobile driver’s license to any child, other- 
wise qualified, who is less than sixteen but more than fourteen years of age. * * * 
Such license shall entitle the child to whom it is issued to drive only an automobile 
belonging to his parent or guardian during daylight hours, that is from thirty 
minutes before sunrise to thirty minutes after sunset, and shall not authorize such 
child to drive a motor cycle, commercial truck, motor bus or taxicab. The parent 
or guardian shall at all times be responsible for any and all damages growing out 
of the negligent operation of a motor vehicle by any such child.” 

“204.33. (1) No policy of insurance, agreement of indemnity or bond covering 
liability or loss arising by reason of the ownership, maintenance or use of a motor 
vehicle issued in this state shall contain any limitation or condition res*ricting 
the coverage afforded thereby as to the following: (a) to persons while driving 
or manipulating a motor vehicle, who shall be of an age authorized by law so to do.” 

Section 204.34, Stats.1935: 

“(1) No policy of insurance, agreement of indemnity or bond covering liability 
or loss arising by reason of the ownership, maintenance or use of a motor vehicle 
issued in this state shall exclude from the coverage afforded or provisions as to 
benefits therein any of the following: (a) Persons while driving or manipulating 
a motor vehicle, who shall be of an age authorized by law so to do.” 

The policy provision relied upon by the respondent company as excluding 
coverage in the instant case provides: 


“(c) Under coverages a, b, g and h, while the automobile is operated by any 
person under the age of fourteen years, or by any person in violation of any state, 
federal or provincial law as to age applicable to such person or to his occupation, 
or by any person in any pre-arranged race or competitive speed test.” 

It is conceded that the collision in question occurred at 9:30 p. m. on June 4, 
1936. On that day, sunset occurred at 7:32 p,m. It is further conceded that at 
the time of the collision the defendant Orlo Koenig, the driver of the car insured 
by respondent, was a minor fifteen years of age. He had theretofore obtained a 
special driver’s license as authorized by section 85.08(la), Stats. 

(5. 6] The appellants contend that the policy exclusion is broader and excludes 
more than sections 204.33 and 204.34, Stats.. permit. That is, that we must take 
whichever exclusion is the narrower. the policy exclusion or the statute. We are 
of the opinion that there is no conflict hetween the exclusion clause of the insur- 
ance policy and sections 204.33 and 204.24, Stats. The contract of insurance pro- 
vides that the respondent is not liable under its contract where the car is driven 
by a person in violation of law as to age. Under section 85.08(la), the permittee 


is not allowed to drive in the nighttime. Because of his age, under no circumstances 
could he secure a permit to drive in the nighttime. 


[7] We must hold that at the time of the collision in question his driving was 
a clear violetion of section 85.08(la), Stats., within the exclusion clause of the 
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insurance policy. See Hudak v. Union Indemnity Co., 108 Conn. 598, 143 A. 885: 
Weiss v. Preferred Acc. Ins. Co., 149 Misc. 911, 268 N.Y.S. 275; Id., 241 App.Div. 
545, 272 N.Y.S. 653; Jones v. American Emp. Ins. Co., 141 Misc. 88, 252 N.Y.S, 
250; Cullen y. Travelers’ Ins. Co., 214 Wis. 467, 470, 253 N.W. 382. 

The insurance policy in the Cullen Case, supra, and the casualty therein were 
prior to the enactment of chapters 393 and 477, Laws of 1931. Since the court is 
of the opinion that the statutes to which reference has been made are as broad as 
the exclusion clause of the insurance policy in question, the Cullen Case is in 
point. The statutes (sections 204.33 and 204.34) require coverage to be afforded 
“persons while driving or manipulating a motor vehicle, who shall be of an age 
authorized by law so to do.” Neither section requires an insurer to cover a per- 
son under fourteen years of age, for the reason that such person is not authorized 
by law to drive a car and a person under sixteen and over fourteen is not author- 
ized by law to drive a car at night, so he is not, while driving at night, a person of 
an age authorized to drive at such time. There is no inconsistency between the 
statutes (sections 204.33 and 204.34) and the provisions of the policy in the instant 
case. 

{[8] The appellants further contend that the policy exclusion clause is not 
effective unless causal connection can be shown between the age of the driver and 
the accident. In support of this contention, they cite the case of McGee v. Globe 
Indemnity Co., 173 S.C. 380, 175 S.E. 849. The majority opinion in that case over- 
looks the distinction between the liability of the insured to the injured party which 
is founded on the principles of tort liability and the liability of the insurer under 
its contract of insurance which is a contractual liability. Our court is committed 
to the doctrine that liability of the insurer, either to the insured or the injured per- 
son, is contractual. Cullen v. Travelers’ Ins. Co., supra; Bernard v. Wisconsin 
Automobile Ins. Co., 210 Wis. 133, 245 N.W. 200, 201; Drewek v. Milwaukee Auto- 
mobile Ins. Co., 207 Wis. 445, 240 N.W. 881; Loughran v. Employers’ Mutual 
Indemnity Corporation, 212 Wis. 634, 250 N.W. 389. In Bernard v. Wisconsin 
Automobile Insurance Co., supra, the court said: 

“If, because of express limitations in the policy on the scope of the insurance, 
the casualty or the operation of the automobile at the time of the casualty was not 
within the coverage of the policy, then there is no liability on the part of the 
insurer. 

In Cullen v. Travelers’ Insurance Co., supra, 214 Wis. 467, at page 470, 253 
N.W. 382, 383, the court said: 

“Consequently, in view of the express and unambiguous limitation on the 
coverage, which was afforded by the policy, the operation of the automobile by 
plaintiffs’ son, at the time of the casualty, while he was but fifteen years of age, 
was not within the coverage, and there is therefore no obligation * * * to indemnify 
any person whatsoever.” 

{9] The respondent contends that it was not proper for the clerk to enter any 
judgment herein on the order for judgment until the issues affecting the rights 
of all defendants were determined and one final judgment entered as to all defend- 
ants, unless the plaintiff is granted judgment against one defendant by such order. 

Upon the undisputed facts, there could be no recovery against respondent 
insurance carrier. The summary judgment statute was enacted to provide a 
method for speedy disposition of litigation. We see no reason why respondent 
should not have a prompt judgment dismissing the action as to it. In principle, 
such prectice is approved in Scharine v. Huebsch, 203 Wis. 261, 268, 234 N.W. 358. 

The appeal from the order entered by the court on December 21, 1936, granting 
respondent’s motion for summary judgment dismissing the complaint as to it is 
dismissed. The judgment entered December 29, 1936, is affirmed, with costs to 
respondent. 
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CASUALTY 


CITY OF McKEESPORT v. STANDARD SURETY & CASUALTY CO. OF 
NEW YORK. 
Supreme Court of Pennsylvania. April 19, 1937. 
191 Atlantic Reporter 588. 
1. NEGLIGENCE. 


Public liability policy indemnifying municipality against claims for injuries 
occurring On municipality's premises he/d not to cover liability of municipality for 
injuries to boy caused by explosion of dynamite cap negligently left in park by 
municipality's employees which had been found by children and carried to a point 
outside of park and there given to boy who was injured when it exploded while he 
was playing with it. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. PREMISES. 

Municipality’s warranty in public liability policy indemnifying municipality 
against claims tc¥ injuries occurring on municipality’s premises that no explosives 
were intended for use on premises covered by policy held broken by use of dynamite 
caps, which are “explosives,” on premises in immediate neighborhood of place 
where dynamite cap was found by children who had carried it outside park and 
there given it to boy who was injured when it exploded while he was playing 
with it. 

(For other cases, see Insurance, Dec. Dig. § 332%.) 

3. EXPLOSIVES. 

Whether insurer on public liability policy indemnifying municipality against 
claims for injuries occurring on municipality’s premises was estopped from setting 
up municipality’s breach of warranty that no explosives were intended for use on 
the premises covered by policy was not considered by court in absence of any 
allegation in statement of claim that insurer knew, or should have known, of use 
of dynamite caps on premises, when policy was issued. 

(For other cases, see Insurance, Dec. Dig. § 645[1].) 


4. NEGLIGENCE. 

Public liability policy indemnifying municipality against claims for injuries 
occurring on municipality’s premises except injuries caused by prosecution of 
work heing done by municipality held not to cover liability of municipality for 
injuries to boy caused by explosion of dynamite cap negligently left in park by 
municipality’s employees during prosecution of work being done by municipality 
in improving park where cap had been carried outside of park by children and 
there given to boy who was injured when cap exploded. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal No. 146, March term, 1936, from judgment of Court of Common Pleas, 
Allegheny County at October term, 1935, No. 179; Joseph A. Richardson, Judge. 

Assumpsit by the City of McKeesport against the Standard Surety & Casualty 
Company of New York to recover on a public liability policy the amount that 
plaintiff had paid to certain injured parties. Judgment for the defendant after 
defendant’s affidavit of defense was sustained, and the plaintiff appeals. 

Affirmed. 

; Argued before Kephart, C. J., and Schaffer, Maxey, Drew, Linn, Stern, and 
Barnes, JJ. 

Harry M. Jones, of Pittsburgh, for appellant. 

1. Roy Dickie, H. A. Robinson, and Dickie, Robinson & McCamey, all of 
Pittsburgh, for appellee. 

STERN, Justice. 

This action is a sequel to Fehrs v. McKeesport, 318 Pa. 279, 178 A. 380, 381. 
Juoting from the-opinion of Mr. Justice Simpson in that case: “The city of 
McKeesport * * * had been improving a 147-acre park for public use. In the 
course of the improvement it removed stumps of old trees, blasting them out with 
dynamite, dynamite caps, and fuses. Prior to May 17, 1931, the park had been 
opened to public use, although the improvement had not been fully completed. 
On that day the minor plaintiff * * * was taken for a walk in the park by his 
cousin and two * * * girls. * * * He was carrying with him a small toy * * * 
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and, in the course of the walk, lost * * * a part of the toy, and turned back to 
search for it. Not finding it, he continued on his backward journey until he 
reached his uncle’s house. * * * The rest of the children continued their walk 
through the park, until one of the girls picked up a dynamite cap from the 
ground near a hole, where a stump had been blasted out. None of the party 
knew what the article was. * * * When the girls came back they found him 
[the minor plaintiff] at his uncle’s back fence, and * * * gave the dynamite cap 
to him. * * * He * * * attempted to empty it by means of a nail and a stone. 
The result was an explosion which caused * * * injuries to him. * * * A short time 
after the accident a number of other unexploded dynamite caps, like the one found 
by the children, were found at various places in the park, and it was shown that 
they were of the same character as those which had been used by the city in its 
dynamiting work; and it was shown also that many of the dynamite caps, pur- 
chased by the city for use in removing the stumps, had never been used by it and 
their absence was not accounted for * * * The city solicitor admitted * * * that 
there was sufficient evidence from which the jury could fairly have drawn the 
conclusion that the cap, which the girls found, had carelessly been left where 
it was by one of the city’s employees in the course of the work being done by 
them in. improving the park.” 

Verdicts were rendered for the plaintiffs in that suit in the sum of $10,000, 
and were sustained by this court. The City of McKeesport had argued that the 
act of the girls in carrying the dynamite cap to a point outside the park, and 
there giving it to the minor plaintiff, was an active intervening agency which broke 
the chain of events sufficiently to relieve the citv of I>gal responsibility, but the 
court overruled this contention. The City of McKeesport, having paid the verdicts, 
now seeks to recover from defendant company on a public liability insurance pol- 
icy. To plaintiff’s statement of claim, defendant filed an affidavit of defense rais- 
ing questions of law, and in support thereof assigned three reasons. In our opin- 
ion all of these reasons were valid ones, and the court below was right in 
sustaining the affidavit of defense and entering judgment for defendant. 

[1] Defendant agreed in the policy to defend suits instituted against plaintiff 
and to pay claims against it for damages from bodily injuries accidentally suffered 
“(a) resulting from the ownership, care, maintenance, occupation, or use of the 
premises described in the declarations * * * ; and (b) occurring at, within, or 
upon the buildings or other specified work places of the assured or upon the side-- 
walks or other public ways immediately adjoining the territories disclosed in 
item 3 of the Declarations * * * , all of which are herein called ‘the assured’s 
premises.’ ” Liability under the policy was thus limited to damages from bodily 
injuries which not only resulted from the maintenance or use of the city’s premises, 
but also occurred upon such premises. This was further clarified and confirmed 
by an, “Endorsement Explaining Coverage,” which stated that: “It is mutually 
understood and agreed that any reference in the undermentioned policy to the 
‘assured’s premises’ shall contemplate claims for injuries sustained at locations 
hereinafter mentioned and not elsewhere.” (Italics supplied.) The locations 
thereinafter mentioned were the streets and sidewalks of the city and several 
enumerated public parks, including the one where the dynamite cap had been 
picked up by the children. ‘The injuries sustained by the minor plaintiff in the 
Fehrs Case did not occur at, within, or upon the assured’s premises, at any of the 
locations specified in the policy, but at the private residence of the minor’s uncle, 
more than one-quarter of a mile distant from the park. 0 

Plaintiff labors under the mistaken apprehension that the Fehrs Case decided 
that the accident to the boy happened upon the city’s premises, and therefore urges 
that “it would be a most unfair application of law to say that the accident did 
happen on the park premises and convict the municipality of negligence, and then, 
when the municipality seeks to recover from the carrier that insured the park 
premises, to say that the accident did not happen on the premises.” The Fehrs 
Case did not hold, however, that the accident happened in the park, but merely 
that the city was liable because of its negligence in allowing the dynamite cap 
to lie exposed in the park where it could be picked up by children innocent of its 
dangerous potentialities, and since there was no break in the causal sequence of 
events, it was immaterial that the cap was carried out of the park and injured the 
boy at some other place. The city’s liability was not affected by the question as 
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to where the boy was when he sustained his injuries. But the express terms of 
the policy on which the present suit is founded limit recovery to cases where 
the injurtes occurred upon the assured’s premises. 

2, 3] The second reason assigned in the affidavit of defense is that among 
the declarations in the policy “which the assured makes and warrants to be true 
by the acceptance of this policy,” was one to the effect that “there are no explosives 
intended for use as such, made, sold, kept, or used on the premises—except as 
herein stated: No Exceptions.” This warranty was broken, because dynamite 
caps, which are explosives, were used on the premises, even if not used at the time 
of the accident, in the immediate neighborhood of the place where this particular 
cap was found. Plaintiff contends that when the policy was issued defendant knew 
or should have known that dynamite was being used to blast the tree stumps in 
the park, and therefore should be estopped from setting up a breach of such 
warranty. Central Market Street Company v. North British & Mercantile Insur- 
ance Company, 245 Pa. 272, 278, 91 A. 662; Headley’s Express & Storage Co., 
Inc. v. Pennsylvania Indemnity Corporation, 319 Pa. 240, 244, 245, 178 A. 816. 
But the statement of claim, which embodies by reference the record in the Fehrs 
Case and thereby admits the use of the dynamite caps, contains no allegation or 
intimation that defendant knew, or by reason of the circumstances should have 
known, of such use; therefore the cases cited by plaintiff are inapplicable. 

[4] The final reason specified in the affidavit of defense is that the “Endorse- 
ment Explaining Coverage” provides that, “Nothwithstanding anything to the 
contrary contained in said policy, the coverage does not contemplate: * * * (b) 
Injuries caused by the prosecution of work being done by the assured or for 
the assured under contract.” The injuries suffered by Fehrs were caused by the 
negligence of the employees of the city during the prosecution of work being done 
by it. The blasting operations were still being carried on at the time of the 
accident. It is true that Fehrs was not injured while one of the dynamite caps 
was actually being exploded by the city, but the negligence of the city’s workmen 
in allowing a cap to be placed or to fall and remain in the park, and in not making 
certain that all unexploded caps were accounted for and removed, which negligence 
ultimately resulted in the injuries to Fehrs, took place in the general course of 
prosecution of the work, and, from a legal standpoint, was a part of it. The 
accident was therefore excluded from the coverage of the policy. 

Judgment affirmed. 
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MISCELLANEOUS 


STATE ex rel. SMRHA, Director of Department of Insurance v. GENERAL 
AMERICAN LIFE INS. CO. No. 30078. 


Supreme Court of Nebraska. April 3, 1937. 
272 Northwestern Reporter 555. 


5. EXCISE TAX. 


Tax upon gross premiums of nonresident insurance company held not to be a 
tax upon property but an “excise tax” on privilege of doing business in state 
(Comp.St.1929, § 77-902). 

(For other cases, see Insurance, Dec. Dig. § 20.) 

6. EXCISE TAX. 

Tax upon gross premiums of nonresident insurance company for year 1933 
prior to date on which its assets were acquired by another company was a pros- 
pective privilege tax for year 1934 for old company, and therefore successor com- 
pany could not be held liable therefor nor denied privilege of subsequently doing 
business within state because of failure to pay such tax (Comp.St.1929, § 77-902). 

(For other cases, see Insurance, Dec. Dig. § 20.) 

Syllabus by the Court. 

1. Under the uniform declaratory judgments act (Comp.St.1929, §§ 20-21,140 
to 20-21,155), power is given to this court to declare the rights, status, and legal 
relations of “any person” arising out of statute, etc. Held that the state of 
Nebraska and executive departments thereof may seek relief thereunder. 

2. When a concrete, contested issue is presented, clearly within this act, where 
there is a definite assertion of legal rights and a positive denial thereof, the 
required condition of being a justiciable issue is met. 

3. Proceedings under the uniform declaratory judgments act are governed by 
applicable established rules of pleading. 

4. A tax upon gross premiums of foreign insurance companies under section 
77-902, Comp.St.1929, is not a tax upon property, but is an excise tax on the 
privilege of doing business in this state. 

5. Plaintiff may not refuse on ground set out in petition to issue certificate 
of authority to defendant to do business in Nebraska. 

Original proceeding by the State, on the relation of Charles Smrha, Director 
of the Department of Insurance of the State of Nebraska, against the General 
American Life Insurance Company. 

Judgment in accordance with opinion. 

- John S. Logan, of Lincoln, and Milton C. Murphy, of North Platte, for plain- 
tiff. 

Loren H. Laughlin, of Lincoln, and Allen May and John R. Griffiths, both of 
St. Louis, Mo., for defendant. 

Heard before Goss, C. J., and Rose, Good, Eberly, Day, Paine, and Carter, JJ. 

ParnE, Justice. 

This is an original action, praying for a declaratory judgment and decree of 
this court adjudging $4,623.59, with interest, due as gross premium tax from 
defendant to plaintiff, and also finding that plaintiff is authorized to refuse to issue 
a certificate of authority if defendant fails to pay said sum. 

This original proceeding in this court is brought under authority of section 2, 
art. 5 of the Constitution as amended, giving this court jurisdiction in all cases 
relating to revenue. The action is alleged to be within the provisions of the uni- 
form declaratory judgments act, as found in sections 20-21,140 to 20-21,155, 
inclusive, Comp.St.1929. 

The action was begun in this court on January 12, 1937, by the State of 
Nebraska, ex rel. Charles Smrha, director of the department of insurance, as 
plaintiff, filing an application for leave to file petition for declaratory judgment 
against General American Life Insurance Company, a corporation, defendant, and 
on February 19, 1937, said plaintiff filed an amended petition, and on February 
23, 1937, the defendant filed a demurrer to such amended petition. 

The amended petition alleges that the Missouri State Life Insurance Company, 
hereinafter referred to as the old company, was first licensed to do business in the 
state of Nebraska March 11, 1902, and thereafter, on or before March 1, in each 
year, made the annual statements required by law, and paid into the state treasury 
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2 per cent. of the gross amount of premiums received by it during the preceding 
calendar year for business done in Nebraska. The last date said gross premium 
tax was so paid by said old company was at the time of filing its annual report on 
March 1, 1933, which made annual statement for the full year 1932; that 2 per 
cent. of the gross premiums collected in Nebraska from January 1, 1933, to Sep- 
tember 7, 1933, amounted to the sum of $4,623.59; that the superintendent of the 
insurance department of the state of Missouri, pursuant to an order of court, had 
taken over said old company and all of its assets, and on September 7, 1933, he 
had entered into a written contract and purchase agreement with the Great Amer- 
ican Life Insurance Company, defendant herein, by which said defendant company 
acquired title to all of the assets of the old company, and said contract provided, 
as part of the consideration, that the defendant would assume and agree to pay 
all lawful taxes and debts due by the old company to the United States, the state 
of Missouri, and to all other states in which the old company did business; that 
the plaintiff herein had made repeated demands upon the defendant to pay said 
unpaid taxes upon the gross premiums collected, which taxes amounted to $4,623.59 
with interest at 7 per cent. from March 1, 1934, and defendant denies liability 
therefor, either on the part of the old company or on the part of the defendant 
company under the assumption agreements, and denies that the plaintiff has any 
lawful right to revoke the authority of the defendant to do business in Nebraska 
by reason of the nonpayment thereof. The plaintiff alleges that it is charged by 
law with the enforcement of section 77-902, Comn.St.1929, and that the defendant, 
in disregard of said section of the statute, has failed to pay the same, and plaintiff 
has notified defendant that unless said taxes are paid prior to March 1, 1937, its 
certificate of authority will be revoked and said defendant will be prohibited from 
conducting any business of any kind in the state of Nebraska. 

The amended petition further alleges that the defendant denies the authority 
of the director of the department of insurance to revoke said certificate of author- 
ity and prohibit the defendant to continue in business in Nebraska, and that defend- 
ant would suffer severe loss and injury by any attempt to exercise such power and 
authority on the part of the director of the department of insurance. It is further 
alleged that there is an actual controversy between the parties, and that the two 
justiciable issues presented are: (1) Whether said gross premium taxes, in the 
amount of $4,623.59, with interest at 7 per cent. from March 1, ‘1934, are now due 
and owing from defendant to plaintiff; (2) whether by reason of the failure of 
the defendant to pay said amount of taxes the director of plaintiff has the power 
and authority to revoke the certificate of authority of defendant company to con- 
tinue in business in Nebraska, and the plaintiff prays for a declaratory judgment 
of the supreme court determining the-issues involved. 

To this amended petition the defendant company files its demurrer, alleging 
that said amended petition does not state facts sufficient to constitute a cause of 
action for a declaratory judgment as prayed, and further alleging that the old 
company was not transacting business in Nebraska in 1934, and therefore was not 
required to make, and did not make an annual statement required under said section 
77-902, and that the tax of 2 per cent. of the gross amount of the premiums 
received by the old company up to September 7, 1933, which is sought to be imposed 
upon the defendant company by reason of its assumption of all lawful taxes due 
the state of Nebraska from the old company is unconstitutional, unlawful and void 
as an attempt to collect a privilege or license tax for a privilege or license not asked 
or granted, and is an attempt to deprive the defendant company of its property 
without due process of law, contrary to section 3, art. 1 of the Constitution, and 
contrary to section 1 of the Fourteenth Amendment to the Constitution of the 
United States of America. 


_ It is further set out in said demurrer that domestic life insurance companies, 
Incorporated under the laws of the state of Nebraska under the provisions of 
section 77-904, Comp.St.1929, were only required to pay four mills upon the gross 
premiums collected in the state during the preceding calendar year, less reinsurance 
paid on Nebraska business and dividends paid policyholders in Nebraska during 
that period, which taxes were in lieu of all other taxes upon intangible property, 
and the requirement under said section 77-902 that the defendant should pay 2 per 
cent. of the gross amount of premiums received by it during 1933 on business done 
in the state of Nebraska is unconstitutional, unlawful, and void, in that a tax is 
therehy imposed upon the defendant which tax is greater than that imposed upon 
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similar domestic insurance corporations, and which tax is in lieu of other intangible 
taxes, and which therefore discriminates against this defendant in favor of similar 
domestic insurance corporations, contrary to section 1, art. 1, and section 1, art, 
8 of the Constitution of Nebraska, and contrary to section 1, of the Fourteenth 
Amendment of the Constitution of the United States, and that therefore said 
section 77-902 is unconstitutional, unlawful and void. 

We deemed it necessary to present this brief summary of the amended petition 
and the general demurrer thereto by defendant. 

[1] The plaintiff in this action is an executive department of the state of 
Nebraska, and section 20-21,141, Comp.St.1929, provides that “any person” may 
have any legal question determined under the uniform declaratory judgments act. 
Does the plaintiff have a right to bring this action? 

In Moeller, McPherrin & Judd v. Smith, 127 Neb. 424, 255 N.W. 551, it was 
held that “any taxpayer” who had an actual and justiciable controversy determined 
under this act, and the first proposition of law presented by the defendant is 
whether the legislature intended to include the state under the term “any person.” 

There are a multitude of cases on both sides of this proposition, and many 
cases hold that “person” in its legal and ordinary signification does not embrace 
a state. See the several editions of Words and Phrases under title Person. 

Many decisions hold that the term “person,” as used in acts of congress touch- 
ing internal revenue, does not include a state. But, in Huffman v. State Roads 
Commission, 152 Md. 566, 137 A. 358, it is said that the word “person” does not 
ordinarily include state, yet it may where such intention is manifest by the pro- 
vision of the legislative act. 

Section 20-21,151, Comp.St.1929, reads as follows: “This act is declared to be 
remedial; its purpose is to settle and to afford relief from uncertainty and inse- 
curity with respect to rights, status and other legal relations; and is to be literally 
(liberally) construed and administered.” 

Since the uniform declaratory judgments act gives power to this court to 
declare the rights, status and legal relations of “any person” arising out of any 
contract in writing, or in construing the terms of a statute, ordinance, or franchise, 
in either the affirmative or negative form and effect, and bearing in mind that the 
act is to be liberally construed, then it seems to this court that, if the state itself 
or any department thereof has an actual and justiciable controversy with respect 
to its legal rights growing out of a revenue statute, then under section 20-21,141, 
Comp.St.1929, the state is embraced under the expression “any person.” See Lynn 
v. Kearney County, 121 Neb. 122, 236 N. W. 192, in which Justice Good reviewed 
briefly the history of the declaratory judgments act. 

(2, 3] We will next consider: Is the. question presented justiciable? We 
realize that test cases are often arranged where only information is sought on a 
pretended controversy, but courts look with disfavor on such moot cases. Ex 
parte Steele (D. C.) 162 F. 694; 31 Columbia Law Review 561; State v. Dunbar 
State Bank, 119 Neb. 571, 230 N.W. 452; Banning v. March, 124 Neb. 207, 245 N.W. 
775. However, in the case at bar a concrete, contested issue is presented, where 
there is a definite assertion of certain legal rights and a positive denial thereof, 
and we find a condition of justiciability established. Dobson v. Ocean Accident & 
Guarantee Corporation, 124 Neb. 652, 247 N.W. 789. 

[4] The third, fourth and fifth propositions of law set out in the brief of 
defendant relate to the procedure under our declaratory judgments act, and 
whether the defendant may protect all its rights by filing only a general demurrer, 
as in this case, or should join issues with an answer. 

In Newsum v. Interstate Realty Co., 152 Tenn. 302, 278 S.W. 56, 57, it was 
specifically held: “Proceedings under the Declaratory Judgments Act are governed 
by applicable established rules of pleading.” 

In School District of Omaha v. Gass, 131 Neb. 312, 267 N.W. 528, the school 
district of the city of Omaha brought an original action against the members of 
the Nebraska state liquor control commission and other state officers, and the 
defendants filed a joint answer, admitting the allegations of the petition, and joined 
in the prayer of plaintiff that the court enter a declaratory judgment establishing 
the rights and status of the parties, and a judgment was entered for the defend- 
ants. 

In Arlington Oil Co. v. Hall, 130 Neb. 674, 266 N.W. 583, being an original 
action for a declaratory judgment, the cause came on for hearing upon a motion to 
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dismiss the petition, which was sustained. The court stated that, if a declaratory 
judgment would not terminate the controversy arising between the parties, it would 
dismiss the proceeding. 

Smithberger v. Banning, 129 Neb. 651, 262 N.W. 492, 100 A.L.R. 686, was first 
heard upon demurrers to plaintiffs’ and intervener’s petitions, and the demurrers 
were overruled, and the defendants electing to plead no further, a judgment was 
thereupon entered in favor of the plaintiffs. The matter came before the court 
again in Smithberger v. Banning, 130 Neb. 354, 265 N.W. 10, upon the motion of 
defendants to dismiss the petitions of intervention, which motions were sustained. 

In the case at bar, during the argument counsel were asked whether there was 
any agreement as to this court entering a final judgment disposing of this case, and 
it was agreed by the counsel that that was the understanding, and that a declaratory 
judgment should be entered which will terminate the controversy. 

[5] Section 77-902, Comp.St.1929, was first enacted as section 59, c. 73, Laws 
1903, and became effective on September 1, 1903. The old company was first 
licensed to do business in Nebraska on March 11, 1902, and thereafter on the first 
day of March each year, up to and including March 1, 1933, it made its annual 
statement and paid into the treasury of the state of Nebraska the 2 per cent. of 
the gross premiums received by it during the preceding calendar year. 

This law was discussed by Chief Justice Sullivan in the case of State v. Flem- 
ing, 70 Neb. 523, 97 N.W. 1063, in which it was said: “The question to be decided 
in these cases is not whether particular provisions of chapter 73 of the Session 
Laws of 1903 are valid or ideally just, but whether the act, considered as a 
whole, is a constitutional expression of the legislative will. Objection is specially 
urged against those sections of the act defining the manner in which insurance 
companies are to be taxed, and it is said that the law discriminates against the 
property of foreign insurance companies and in favor of domestic corporations 
of that character. Relating to the provisions of sections 59 and 60, it is plain that 
the tax of 2 per cent. upon the gross earnings of the companies mentioned in these 
sections is a tax imposed, not upon their property, but upon their privilege of doing 
business in this state. That the state may impose such conditions and limitations 
upon foreign corporations seeking the privilege of conducting their business in this 
state as it sees fit is not a question open to discussion. Such companies have no 
authority to transact business in this state without the consent of the state, and 
when they seek the privilege they must comply with the conditions imposed. After 
coming here, their property must be dealt with on terms of equality with the prop- 
erty of the citizen. It is subject to no further burden in the way of taxation than 
is imposed upon the resident, but for the privilege of doing business here they must 
submit to such conditions as the Legislature sees fit to impose. * * * The tax com- 
plained of is not in any sense a tax upon the property of these corporations, but a 
privilege tax and as such is wholly unobjectionable.” 


In Aachen & Munich Fire Ins. Co. v. City of Omaha, 72 Neb. 518, 101 N.W. 
3, it was said: “A tax upon the gross amount of premiums received by a foreign 
fire insurance company during the preceding year * * * is not a tax upon property.” 
The 2 per cent. gross premium tax on foreign insurance companies transacting 
business in Nebraska, as provided in said section 77-902, Comp.St.1929, is an excise 
tax on the privilege of doing business in the state of Nebraska. If this were not 
true, such taxes would be unconstitutional as discriminatory and violative of the 
due process and equal rights clauses of both the state and federal Constitutions. 
[6] Having thus reached the conclusion that the tax sought to be collected by 
plaintiff is a prospective privilege tax for the year 1934, it never became a valid 
obligation against the defendant, because the old company, which had failed and 
been taken over and sold by the superintendent of the insurance department of 
Missouri, never.asked for the right to sell insurance-in Nebraska for that year. 
We will now consider the question whether defendant, because of nonpayment 
of the $4,623.59 and interest, can be denied a certificate of authority to do business 
in Nebraska. This court has recently had a somewhat similar question before it 
in the case of Continental Ins. Co. v. Smrha, 131 Neb. 791, 270 N.W. 122, 125, 
and it was there said: “The principal contention of the appellants, however, is that 
the inclusion in the act of the provision that ‘no certificate shall be issued to any 
such company, authorizing it to do or continue in business in this state, while 
any such tax remains due and unpaid’ makes the tax a franchise or privilege tax, 
and that, as such, it meets constitutional requirements. It is the settled law that a 
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state may, subject to constitutional restrictions, tax a foreign corporation for the 
privilege of doing business within the state. 61 C.J. 340.” 

The old company owed the money set out, and could not have received a cer- 
tificate of authority to do business without paying the amount, but it did not file 
any annual report, and it neither sought nor obtained such authority, but we hold 
that the newly-incorporated company, the defendant herein, is not obligated to pay 
this privilege tax. ‘To hold otherwise would give the statute unconstitutional aspects 
and impose a privilege tax where no privilege was asked or obtained. 

The demurrer of the defendant is sustained, and judgment entered that the 
defendant is not indebted to the plaintiff in the sum of $4,623.59 with interest, or 
any part thereof, under section 77-902, Comp.St.1929, and that the plaintiff, because 
of the nonpayment of said sum, is not authorized to revoke the certificate of author- 
ity of the defendant to do business in the state of Nebraska, or to refuse on that 
ground alone to issue a new certificate of authority for the license year commencing 
April 1, 1937, providing defendant company makes all proper reports and pays the 
proper fees required by law. 

Demurrer sustained and judgment entered. 


BOYD et al. v. AMERICAN NAT. INS. CO. 
Court of Appeals of Tennessee, Middle Section. Nov. 28, 1936. 
Certiorari Denied by Supreme Court. March 27, 1937. 
103 Southwestern Reporter (2d) 338. 
1. RENEWAL COMMISSIONS. 

In action between insurance company and its general agent for renewal com- 
missions and premiums, evidence that policies for which company had allegedly 
not received premiums were kept in force by premium loans, on which agent 
paid interest without knowledge of policyholders, held to authorize finding that 
agent wrongfully failed to remit premiums. 

(For other cases, see Insurance, Dec. Dig. § 84[6].) 

2. ESTOPPEL. 

That officer of insurance company, after general agent for company had failed 
to remit premiums, expressed desire that agent remain in service of company and 
regret when he changed to another company, held not to estop company from 
denying its liability for renewal commissions on ground of agent’s failure to 
remit premiums, since company’s conduct did not cause agent to alter his position 
for the worse. 

(For other cases, see Insurance, Dec. Dig. § 84[4].) 

3. AGENCY. 

Insurance agent’s right to commissions on renewal premiums is not vested 
nor absolute, but must be derived from terms of agent’s contract. 

(For other cases, see Insurance, Dec. Dig. § 84[4].) 

6. FORFEITURE. ; 

Where general insurance agent’s contract with company provided that his 
failure to remit moneys due the company would work unconditional forfeiture 
of all claims due agent from company, failure of agent to remit premiums held 
to preclude agent’s or his assignees’ recovery of further renewal commissions 
due from company, since, even if provision created no forfeiture, it created 
a continuing condition subsequent to agent’s right to commissions. 

(For other cases, see Insurance, Dec. Dig. § 84[4].) 

7. ACCOUNTING. 

Insurance agent may, under his contract, forfeit his compensation by wrong- 
ful refusal or failure to account for refunds of his principal, including premiums 
paid to agent to be remitted to his principal. 


(For other cases, see Insurance, Dec. Dig. § 84[1].) 
8. RENEWAL COMMISSIONS. 


neral insurance agent who, by failure to remit premiums belonging to com- 
pany in his hands, had forfeited his right to renewal commissions, held not 


entitled to account to company by offset againt claimed renewal commissions. 
(For other cases, see Insurance, Dec. Dig. § 84[6].) 


Misc. 


ll. RE 
In 


and cr 
held 
fidelity 
was n 


commi 
contra 
depen: 
15, 19: 
of cer 
in vio 

TI 
tained 
plaina 
indebt 
with i 





Misc. ] Boyd et al. v. American National Ins. Co. 627 


ll. RENEWAL COMMISSIONS. 

In suit by general insurance agent against company for renewal commissions 
and cross-bill by company for premiums not remitted to company by agent, agent 
held not entitled to credit for payments made to corporate surety upon his 
fidelity bond, where insurance company had made demand upon surety but it 
was not shown that insurance company ever received the money, since surety 
was not agent of insurance company. 

(For other cases, see Insurance, Dec. Dig. § 84[6].) 


Appeal from Chancery Court, Davidson County; James B. Newman, Chancel- 
lor. : 

Suit by B. B. Boyd and others against American National Insurance Com- 
pany, wherein defendant filed a cross-bill, From a decree dismissing the bill and 
sustaining the cross-bill, complainants appeal. 

Affirmed in part and rendered in part. 

W. M. Fuqua and R. C. Boyce, both of Nashville, for complainants. 

Fyke, Farmer and Bass, Berry & Sims, all of Nashville, for defendant. 

Dewitt, Judge. 

This suit was brought by B. B. Boyd and his assignees, W. M. Fuqua and 
Donelson Bank & Trust Company, to recover of the American National Insur- 
ance Company certain renewal commissions accruing from and after the month 
of August, 1931, to Boyd as the general agent of said company, under two agency 
contracts between Boyd and the company, dated October 1, 1925, and August 15, 
1927, respectively. 

The defendant company in its answer denied any liability for said renewal 
commissions, on the ground that Boyd had breached certain provisions of his 
contracts upon the fulfillment of which his right to renewal commissions 
depended; the company having terminated his contract by letter dated October 
15, 1931, after written demand had been made by it upon him, for the payment 
of certain funds which he had received and failed to pay over to the company, 
in violation of section 14 of the contract. 

The chancellor sustained this defense and dismissed the bill; but he also sus- 
tained a cross-bill filed by the company and rendered a decree against com- 
plainant Boyd for the sum of $2,328.47, which was the aggregate of sums of 
indebtdeness found by him due from Boyd to said company amounting to $1,973.27, 
ees from the date of the filing of the cross-bill, which was October 

, 1932. 

The real parties complainant in interest are the Donelson Bank & Trust 
Company and W. M. Fuqua, assignees, since the amount of renewal commissions 
accrued and to accrue would probably not far ‘exceed the sum which B. B. Boyd 
owes to said parties, and to secure which he assigned his claim to renewal 
commissions. 


All of the complainants have appealed from the decree of the chancery court. 
The assignments of error filed in their behalf involve the questions of the right 
of the company to refuse payment of the renewal commissions, and consequently 
the correctness of the decree dismissing the original bill, sustaining the cross-bill 
and awarding the recovery thereunder, as set forth. 


B. B. Boyd was a general agent or manager representing the American 
National Insurance Company of Galveston, Tex., with headquarters at Nashville, 
for many years prior to October 15, 1931. Under his contracts, which in general 
are very similar to each other, he was éntitled to commissions at stated per- 
centages on renewal premiums for certain periods of time on policies in said 
company written by him or through his agency, but subject to certain contingen- 
cies, chiefly those set forth in section 14 of the 1927 contract, which is sub- 
stantially similar to the corresponding section of the 1925 contract, and which 
is as follows: 


“All moneys or securities received or collected for or on behalf of the Com- 
pany by the Manager shall be securely held by him as a trustee and shall not be 
used by him for any personal or other purpose whatsoever; but shall be remitted 
to the Company at the time and in the manner provided in Section 11 hereof; 
and if the Manager shall withhold any funds, policies, securities or receipts 
belonging to the Company, or to a declined applicant, after the same shall have 

een demanded from the Manager in writing by the Company, then such derelic- 
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tion shall immediately and without further notice work an unconditional for- 
feiture of all claims and demands whatsoever of the Manager accrued or to 
accrue under this agreement, but nothing herein contained shall be construed 
to affect any rights or claims of the Company against Manager.” 

On October 15, 1931, the company by letter made a formal demand upon B. B. 
Boyd for the immediate payment of $732.16, representing moneys which it claimed 
had been collected by him on behalf of the company while he was acting in the 
capacity of manager, the same having been retained by him and not turned over 
to the company upon’demand of its cashier. The letter stated that this sum was 
made up as follows: $368.75 which Boyd had collected on some rent notes which 
had been placed in his hands by the company for collection; $343.98 alleged to 
have been collected by him to be applied on premiums of the Davidson County 
School Teachers Association on a group policy; and $19.43 representing two 
checks sent to the Davidson County School Teachers Group by the company, 
representing cancellation. There is no dispute as to the first two of these claims, 
but it is admitted that the claim of $19.43 was not a valid one against Boyd and 
it was not insisted upon. 

The company did not pay over any renewal commissions after the month of 
August, 1931. Boyd owed it a balance of $617 and interest for borrowed money, 
which he was paying at the rate of $123 per month, and after deducting said $123 
payment for the month of September, and a proportionate part thereof for the 
month of October, there would be still due on account of renewal commissions on 
October 15, 1931, the net sum of about $350 had not the contract been terminated 
by a notice given shortly after said date to Boyd for his failure to comply with 
the demand. The Insurance Company, by amendment to its answer to the 
original bill, set forth other sums which Boyd had collected and which it charged 
that he had aappropriated to his own use without accounting to the company 
therefor—the discovery of these items and alleged misappropriations having been 
made by the company after the filing of the original answer; and the company 
then charged in its amended answer as an additional ground of defense that 
Boyd had been guilty of such unfaithfulness, dishonesty, and gross misconduct 
toward the defendant while acting as agency manager as would bar any recovery 
against it as a matter of law, independently of any of the provisions of the 
contract. 

Another provision of the contract bearing upon these issues is in section 1], 
which is as follows: 

“The Manager shall keep current and accurate record of all transactions for 
account of the Company, and shall each week (and at other times when requested 
by the Company) make a detailed report to the Company on blanks furnished for 
that purpose, showing accurate accounting of all premiums and other money 
received for or on behalf of the Company. Said premiums and other monies, 
less any commissions on first years premiums to which the Manager may be 
entitled under this agreement, must be remitted with such reports to the Com- 
pany at its head office. He shall also return any policy not delivered and not 
paid for within sixty days of date of issuance and during the life-time and 
good health of the person on whose life it is issued, and any receipts for renewal 
premium more than thirty-one days overdue; provided, however, that if the 
Company now employs or shall hereafter employ in the agency office of the 
Manager a Cashier, directly accountable to the Company, the Manager shall, if 
so instructed in writing by the Company, pay over to such Cashier immediately 
upon receipt thereof all monies received by him for account of the Company 
and the return of policies and receipts herein required shall be made to such 
Cashier instead of to the Company at its head office.” 

The chancellor found and held that complainant Boyd did violate the afore- 
said section 14 of the contract by withholding funds belonging to the defendant 
Insurance Company after the same had been demanded from him in writing, and 
that the defendant company was therefore not liable to any of the complainants 
for any renewal commissions under said contracts with the complaint B. B. Boyd. 
__ The sum awarded by the chancellor against Boyd is made up of the following 
items: 
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Balance due on n $617.00 
Plus interest 


cause ...- 42.88 $ 659.88 


Rent notes collected by cross-complainant Boyd 368.75 
less 5% commissions for collecting same \ 350.31 


And the following premiums or premium loans collected by said Boyd and not 
remitted to the cross-complainant: hs 
idson County Teachers premiums ........ se 7 $343.9 
“ao on policy of Leslie and Charlsie Mai Burrus . .. 83.40 
Douglas C. Hooper, premium loan athe eer 535.70 963.08 


Total aa et a soe asco a dca ace ae 

As aforesaid, interest was added thereon from the date of the filing of the 
crossbill in this case, 

The premium on the Burrus policy, $83.40, and the Douglas C. Hooper loan 
of $535.70, were not included in the demand of October 15, 1931, as it was not 
known to the company until some time thereafter that Boyd had collected these 
sums. It is insisted that Mr. Boyd had paid these sums to the company, but the 
evidence does not preponderate against the finding that he received these sums 
and did not account for them. On the day he received the letter of demand of 
October 15, 1931,.Mr. Boyd wrote the company requesting that the amount 
demanded by the defendant be deducted from the renewal commissions due or 
thereafter to become due. The company never replied to said letter, but by letter 
of October 20, 1931, it wrote to Boyd claiming that he had forfeited all renewal 
commissions by reason of failure to pay the sums demanded in the letter of October 
15, 1931. 

Rent Notes. 

The company had turned over to Boyd certain notes given for rental on prop- 
erty owned by it in Nashville. He collected $350.31 on these rent notes, and on 
October 11, 1931, he signed a statement admitting that he had done so and that 
he owed the company this amount; but he undertook to excuse his failure to 
remit on the ground that some one representing the company had agreed to allow 
him a commission for collecting the notes; and that not having heard from the 
company regarding that commission he had failed to remit the proceeds of his 
collections. He really collected $368.75, and his commission at 5 per cent. would 
have been $18.44, leaving $350.31 due the company. The chancellor allowed the 
commission and no complaint is made of this allowance. It appears that the com- 
pany had been unable to get remittances from Boyd or replies to its letters and 
telegrams demanding information and reports concerning these rent notes. 

On July 2, 1931, Boyd wrote a letter to the company inclosing checks remitting 
for the collection of two notes and promising to remit for the balance by the last 
of the week. The promised remittance was not received, but the company contin- 
ued to demand a reply and settlement. 

A demand was made on August 28, 1931, by telegraph, but’ no reply was 
made. As aforesaid, Mr. Boyd requested the company to deduct these, among 
other items, from the renewal commissions claimed. 

Premiums on the Davidson County Teachers Policies. 

Through Boyd’s agency the company had. been carrying a group insurance 
to the Davidson County Teachers Co-operative Association, a large number of 
teachers being thus insured under certificates issued with the policy. The premium 
on this policy was payable annually. A premium of $996.76 became due on Janu- 
ary 1, 1931. This had to be paid within the grace period of thirty days, or by 
January 31, 1931, otherwise the policy would have lapsed. On January 26, 1931, 
the financial secretary of the association paid to Mr. Boyd $600 on this premium; 
on February 2, 1931, $200; on February 13, 1931, $110—amounting in all to $910. 
This lacked $86.76 of covering the annual premium on this policy. In January, 
1931, Mr. Boyd remitted to the company the semiannual premium of $478.21, 
with his receipt for commission, amounting to $25.17, although he had in his 
hands the sum of $600. He did not inform the company that he had received 
the total sum of $910. His excuse is that as he never received a sufficient sum 
to pay the full annual premium in January, he had to arrange to place the premium 
on a semiannual basis in order to keep the policy alive. At the end of January, 
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1931, the balance of the annual premium was $396.76, and this had not been paid 
by the association. After February 13, 1931, the balance was $86.76, which was 
not paid. When the semiannual premium for the last half of the year 1931 
became due, Boyd sent a telegram to the company, as follows: “Necessary to 
change Teachers Group to monthly premium. Wire rate.” The premium was then 
placed on a monthly basis by the company in accordance with Boyd’s request, and 
he remitted to the company for the amount of the July premium, $82.07, by send- 
ing his check for $62.04 and returning two checks of $13.60 and $5.83, respectively, 
which represented refunds of unearned premium due the association because of 
certain cancellations under the group policy, Although Boyd had in his hands 
ample money to pay the full monthly premium, he sent them back to the company 
with the request that they be applied on the premium. The company refused to 
accept the checks because they were not indorsed. Then Boyd presented these 
checks to Mrs. Allen, the financial secretary of the association, and asked her 
to indorse them, stating that they were checks due him as commission. In 
accordance with his request she indorsed the checks and turned them back to him. 
They were then treated as payments on the monthly premium. This left in Boyd’s 
hands the balance of the sum which had been paid to him in January and February 
less the amount paid by him to the company in January and $62.04 remitted in 
July. Boyd became the beneficiary of these two checks. 5 

Mrs. Allen testified that she never agreed for the premiums to be placed on 
semiannual or monthly basis; that she wanted to be sure that the premium was on 
an annual basis. She said that she did not learn until July, 1931, that the premium 
had not been put on an annual basis for that year. It seems that it had been put 
on a semiannual basis for the year 1930. She received a notice from the company 
that the premium was on a monthly basis, and she went to see Mr. Boyd, and 
she said that Mr. Boyd said that it was a mistake and he would take care of it, 
but he did not say whose mistake it was. No further remittance on account of 
the premium on this group policy was made to the company by Boyd. On Septem- 
ber 28, 1931, Mrs. Allen wrote a letter to the company asking for information 
as to the premium on this policy, stating that the annual premium had been paid, 
and that the premium should have been on an annual basis. In October, 1931, Mr. 
Clarke, the company’s auditor, came to Nashville for a further investigation of 
Mr. Boyd’s office. His duty was limited to the investigation of the books and 
premium receipts in the hands of Mr. Boyd as manager. He testified that at that 
time he did not know that the company had discovered previously that Mr. Boyd 
had collected premiums on policies and had not paid them over to the company 
at the time they should have been paid; and that he did not know that Boyd had 
collected the rents. When he discovered the facts in connection with the association 
policy, Mr. Boyd admitted that he had not paid over the entire premium collected 
therefor, and he signed a statement, which is a part of the record, admitting that 
oo. the company on this account $363.87. This statement is dated October 

Burrus Policy. 


The annual premium in the sum of $83.40 on the joint policy on the lives of 
Leslie C. Burrus and wife, Charles Mai Burrus, became due January 3, 1930. It 
was paid to Boyd by Mrs. Burrus on March 5, 1930, by a check drawn on the 
American National Bank. Boyd did not remit to the company for this collection, 
and consequently an automatic premium loan was placed on the policy. Mrs. Burrus 
paid the annual premium for the year 1931 without knowledge that the 1930 
premium had not been remitted to the company by Boyd. 

In 1932, after the termination of Boyd’s contract with the company, the annual 
premium for that year, amounting to $83.40, was paid by the check of Mrs. 
Burrus. At the time this check was delivered to Mr. E. H. McAtee, the manager 
of the Nashville office of the industrial department of the defendant company 
through which the collection of renewal premiums was then being handled, T. B. 
Boyd, brother of the complainant B. B. Boyd, also paid interest of $5.32 on the 
1930 premium loan which was then unpaid. 

The company thereupon wrote Mr. and Mrs. Burrus on March 5, 1932, calling 
their attention to the fact that there was a premium loan on the policy due to the 
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fact that the 1930 annual premium had not been paid. Mr. Burrus then consulted 
his attorney, Mr. James A. Newman, and the latter advised the company that the 
1930 premium had been paid to Boyd. The company requested that the canceled 
check evidencing this payment be forwarded to it. Mr. Newman complied with 
this request and sent to the company checks representing premiums for the years 
1930, 1931, and 1932, respectively. On June 7, 1932, the company made a formal 
written demand upon Mr. Boyd for the payment of $83.40, the amount of the 1930 
premium. Boyd made no acknowledgment of the receipt of this letter and has 
not paid this premium to the company. 
Hooper Policy. 

The 1929 annual premiums on the two policies of Douglas C. Hoopet of 
Smithville, Tenn., amounted to $535.70. These premiums were not paid to the 
company and an automatic premium loan for the amount thereof was placed 
against the policies. On May 15, 1930, Mr. Hooper gave his check drawn on the 
First National Bank of Smithville in the sum of $535.70, the amount of the pre- 
miums, payable to B. B. Boyd. On the same day Boyd went to the First National 
Bank of Smithville, indorsed the check, and obtained a cashier’s check for the 
same amount payable to his order. He presented this cashier’s check to the Liberty 
Bank & Trust Company at Nashville on May 16, 1930, receiving $135 in cash and 
depositing the balance of $400.70 to his individual account. The collection of this 
premium was never reported to the company by Boyd, and it was not discovered 
until shortly prior to April 1, 1933, when Hooper sought to cash the surrender 
value of the policy. Upon discovery of this shortage the defendant company made 
formal demand upon Boyd on April 1, 1933, for this sum of $535.70, but this 
amount he has never paid to the company. 

[1] It is first insisted that certain facts connected with these policies point 
strongly to the fact that Boyd did remit the premiums. It appears that it was the 
duty of the defendant company when an annual premium was not paid to place an 
automatic premium loan on the policy immediately and give the policyholder 
notice thereof, and that thereafter the policyholder was sent an annual statement 
of the interest on said automatic loan, together with a statement of the annual 
premium. The automatic loan was placed on the Burrus policy on March 10, 1930, 
and on the Hooper policy October 18, 1929. The company claims to have discov- 
ered in June, 1932, that the 1930 premium on the Burrus policy had not been remit- 
ted, and to have discovered in April, 1933, that the 1929 premium on the Hopoer 
policy had not been remitted. It is argued that because neither Mr. nor Mrs. 
Burrus received any notice of the automatic loan, and it does not appear that 
Hopoer received such notice, the premiums must have been remitted by Boyd. 
But it does appear that in each case Boyd got the cash on the check; and he not 
only paid the interest on the loan of $150 made on the Burrus policy, but he also 
paid the company $5.32 interest on the premium loan which had been placed on 
the policy. Both Mr. and Mrs. Burrus testified that neither of them paid any 
interest on any premium loan and did not know even that there was a premium loan 
against the policy until receipt of a letter from the company advising them of this 
in March, 1932. 


Mr. Byod claims that if he did not remit these premiums it was due to over- 
sight or mistake. We think that this payment of the interest on the loan and the 
Premium loan on the Burrus policy shows that he knew that the premiums had 
not been remitted. As to the Hooper premium of $535.70, his explanation is 
made difficult by the fact that on the same day he received the check from Hooper 
he took it to the Smithville bank and obtained a cashier’s check payable to himself; 
that this: check he carried to the Liberty Bank & Trust Company at Nashville 
where he kept a personal account; and that he deposited $470 to his individual 
credit and received $135 in cash. Mr. Boyd frankly stated that he had no inde- 
pendent recollection of these transactions; that he was remitting from $6,000 to 
$8,000 monthly in premiums to the company; and that checks might have been 
cashed to take up returned or dishonored checks for renewal premiums. It was 
a rule of the company that no returned renewal check should ever be charged 
against its account. He did not specifically say that this-was his reason for 
cashing the Burrus and Hooper checks. 
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At the time the demand was made of Boyd in October, 1931, there was another 
premium which Mr. Boyd had collected from Mr. Mitchell of Livingston, Tenn, 
amounting to $149 and had not accounted to the company for it. This fact was 
not known to the company at that time. In fact, this was made up of two annual 
premiums of $74.50 each. The first of these became due July 5, 1929. It was 
paid to Boyd by Mitchell on August 1, 1929, by check drawn by Mitchell on the 
Farmers Bank of Livingston, payable to the order of B. B. Boyd, manager. It 
was indorsed by Mr. Boyd and collected by him through the Third National Bank 
of Nashville, but was not remitted to the company and he did not report the collec- 
tion of it. On account of this failure the company placed an automatic premium 
loan against the policy and the next annual premium became due in 1930, and 
was paid by check of Mitchell drawn on the Farmers Bank of Livingston for 
$74.50, payable to the order of the American National Insurance Company, and 
it was indorsed by Boyd in the name of the company and collected through the 
Donelson Bank & Trust Company. This collection was not remitted to the com- 
pany nor reported to it by him. The company placed an automatic premium loan 
against the policy for the amount of this premium. The fact that these premiums 
had been thus collected and not paid over to the company was discovered on 
October 13, 1931, when the company’s agent at Livingston wrote a letter to the 
company for Mitchell making application for the loan value of the policy. The 
company replied advising that the policy had been consumed with the automatic 
premium loan indebtedness. Thereupon Mr. Gore, an attorney at Livingston, 
in behalf of Mitchell, wrote to the company giving the dates of the various pre- 
mium payments. The company replied that it had not received these premiums. 
Mr. Poston by letter informed Mr. Boyd that he had ascertained that these pre- 
miums had no been paid over to the company, and Boyd went to Livingston and 
agreed to settle with the company for the premiums. On November 25, 1931, 
he sent his check for the amount covering the 1929 and 1930 premiums. Mr. 
Boyd testified that he did not know how he happened to overlook these items for 
more than three years; that in handling premiums running from $5,000 to $8,000 
each month it would be easy to overlook. He did not state by what authority he 
indorsed the checks for these premiums payable to the company and obtained the 
money on them. 

There were other irregularities of similar kind which were known to the com- 
pany and which were settled prior to the demand made in October, 1931. There 
was a premium of $27.05 due on August 7, 1930, on a policy held by one Pack. 
It was paid to Boyd on September 5, 1930, but on account: of the fact that Boyd 
did not report the payment to the company an automatic premium loan was placed 
on the policy by the company and the policyholder was notified. The policyholder 
informed the company that he had paid the premium to Boyd and held his receipt. 
When this was brought before Mr. Boyd, he remitted to the company for the 
premium on November 12, 1930. 

Dr. W. D. Martin had a premium of $20.80 falling due December 9, 1929, and 
he paid it to Boyd on December 17, 1929. On account of Boyd’s failure to remit 
the premium to the company, an automatic premium loan was placed on the 
policy. This caused the policy to lapse on November 28, 1930, and on December 
16, 1930, the company notified the policyholder of the lapse of the policy. Dr. 
Martin thereupon wrote to the company and inclosed his canceled check showing 
that the premium had been paid to Boyd. When Boyd was apprised of these 
facts he, on December 30, 1930, wrote to the company and remitetd for the pre- 
mium and made an explanation of his failure to remit the premium by stating 
that Dr. Martin delivered the check to him with the understanding that he was to 
hold the check until Dr. Martin could get in touch with him and arrange to obtain 
the cash value of the policy. Dr. Martin testified that he could not remember 
definitely about this, but he admitted on cross-examination that he might have 
had in his mind at that time that he would not carry the policy much longer. The 
evidence presents some doubt as to whether or not the check was given without 
any condition for the payment of the premium. 

A similar thing occurred in regard to the premium of Mr. Bradford of 
Murfreesboro which fell due July 27, 1930, amounting to $78.80 and which he 
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paid two days thereafter by cashier’s check on the Murfreesboro bank, payable 
to the order of the American National Insurance Company. Mr. Boyd received 
this check, indorsed it in the name of the company by himself as manager, and 
deposited it to his own credit in the Liberty Bank & Trust Company at Nash- 
ville. The company had no account in that bank. The premium was not remitted 
until October 28, 1930, when the facts were reported to Mr. Boyd after the com 
pany had placed an automatic premium loan upon the policy. Mr. Boyd was 
unable to give any reason why he failed to deposit this check to the credit of the 
American National Insurance Company in one of its accounts in the Nashville 
banks. 

In April, 1932, Mr. Boyd was manager for the United Mutual Life Insurance 
Company at Nashville. One Grannis, a holder of a policy in the American National 
Insurance Company, sent to Boyd a check for $65.88 for payment of premium 
thereon, payable to B. B. Boyd, manager. Boyd indorsed this check and placed 
it to his own credit. Mr. Boyd testified that after several weeks the American 
National Insurance Company advised him that he had received a check from Mr. 
Grannis that belonged to it, and advised him to return the premium to Mr. 
Grannis, which he did. He testified that he paid it over to Mr. Grannis. 


The annual premium on the policy issued by the American National Insurance 
Company to one Brizzolari, amounting to $61, became due September 24, 1930. 
There was a loan against the policy for $150. On September 23, 1930, Mrs. Briz- 
zolari paid Mr. Boyd the sum of $211, and he gave to her his receipt showing 
that said sum was in payment of the loan and the premium. Mr. Boyd did not 
remit the entire amount to the company, but on October 28, 1930, he sent the 
amount of the premium, $61, plus $9 as the annual loan interest, and the company 
extended the loan for another year. On June 22, 1931, Mrs. Brizzolari wrote a 
letter to the company asking that a receipt for the loan be sent to her. The 
company immediately advised her that its records showed the payment of the 
annual premium of $61 and interest of $9, but did not show that the loan had 
been paid, and asked that she send her canceled check or recipt. She sent to 
the company the recept. On July 6, 1931, the company forwarded to Mr. Boyd 
a phostatic copy of her letter and a copy of a letter which it had received from 
the cashier in Boyd’s office stating that Mr. Boyd had not remitted to her for 
the loan of $150, and asked Boyd for a full explanation. He made no reply to 
this letter, and on July 16, 1931, the company wrote another letter to him about 
it and asked for an explanation without further delay. On July 21, 1931, Boyd 
wrote to the company stating in substance that Mrs. Brizzolari had agreed to lend 
him the money on condition that she would not have to pay interest on the loan. 
Mrs. Brizzolari testified that when she paid the money to Boyd there was nothing 
whatever said about lending him the money. On the other hand, Boyd promised 
to send her an official receipt of the company within a week or two. Mr. 
Brizzolari testified that as soon as he learned that the company had not received 
the amount of the loan from Boyd, he went to see him and thereupon Boyd 
remitted the money to the company. This occurred in July, 1931. After the 
discovery of these facts the company wrote to Boyd under date of July 25, 1931, 
criticizing his conduct and stating that his actions were in direct violation of 
the rules of the company, and requesting from him a written statement as to 
whether or not he had in his possession at that time any monies whatever belong- 
ing to the company for premiums, policy loans, etc. Mr. Boyd made no reply 
to this letter. 

_ Evidently the company wished to be lenient with Mr. Boyd and retain him in 
its service, for although early in August, 1931, it directed Mr. Boyd to turn over 
to G. C. Clark, manager of its industrial department, all moneys, books of account, 
documents, vouchers, and all other papers of whatsoever character then in his 
possession connected with the business of the company; its manager of agencies 
explained to Mr. Boyd that thereby the company had no idea whatever of dis- 
turbing his contract to write business for the company; and on August 25, 1931, 
he wrote another letter to Mr. Boyd in which he said: “I want to urge you to 
remain with the Company and shall await your reply with considerable interest.” 
Mr. Boyd quit the service of the company because he said that all of his material 
and records were taken from him. On September 14, 1931, the manager of 
agencies wrote him another letter in which he said: “I regret very much that you 
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have taken the attitude that you have in all of my letters to you, since transferring 
the collection of the business to our Industrial Office. I have tried to make it 
clear to you that your contract remained in force in our files and that we wanted 
you to continue to represent the Company in the procuring of first year’s 
premiums.” On October 2, 1931, the same official wrote to Mr. Boyd giving him 
formal notice of the termination of his contract since Boyd was at that time 
representing another insurance company, but he also said: “Personally, I 
sincerely regret to see you take this action as I would like to have seen you 
remain in the service of the American National.” 

Mr. Boyd at first objected to complying with the request that he make the 
transfer to Mr. Clark, but he finally permitted Mr. Clark to make an audit and 
he turned over to him all the books and records of the company in his possession. 
From this audit it appeared that Mr. Boyd’s records were in proper condition, 
and it did not reveal that he had collected certain other premiums and funds 
belonging to the company which had not been remitted. There was no imme- 
diate way of ascertaining that Boyd had collected other premiums from policy- 
holders, unless he made a record of them in his office. 

[2] We do not think that the statements thus quoted from the letters of the 
manager of agencies, and the fact that the company, according to the lights then 
before it, was willing to retain Mr. Boyd in its service as a solicitor of insurance 
and collector of first year’s premiums, raised any estoppel upon the company to 
deny its liability for the renewal commissions claimed. Neither its letters nor its 
conduct in seeking thus to retain him caused Mr. Boyd to alter his position for 
the worse. We are not prepared to say that the company was not within its 
rights in taking from him the books and records and establishing another agency 
for collection and remittance of renewal premiums, in view of the irregularities 
of which it knew, culminating in the trouble over the Brizzolari policy. 

Now it must be determined whether or not, because of the transactions which 
have hereinbefore been recited, the company should be allowed in a court of 
equity to deny to Mr. Boyd and his assignees (who are the real parties in 
interest) the right to claim these renewal commissions, which seem to amount to 
$10,000 or more. . 

It will be noticed that under the contract the right to renewal commissions 
was not to terminate merely in the event of discontinuance of the employment; 
but only upon a violation of section 14, hereinbefore recited, the details of per- 
formance of which are set forth in section 11; or of a violation of section 21, 
which provides that if the manager after the termination of the contract from 
any cause, should at any time directly or indirectly induce or influence or attempt 
to induce or influence any policyholder to lapse his policy in the company, or 
induce or attempt to induce and influence any agent or employee of the company 
to quit its service, then in any such event he should not receive any further 
renewal commissions. It should be stated here that it was charged by the 
company in its pleadings that this section 21 had been violated, but we concur 
with the chancellor that the evidence is insufficient to justify a finding of such 
violation, 

In the brief of counsel for the complainants their position is stated as 
follows : F : 

“It is not our contention that the forfeiture provision in the contract in the 
case at bar is void or that the Courts could not enforce same if proper, and we 
concede that under the law of this state the forfeiture provision contained in the 
contract could be enforced if the Court should think under the facts that it was 
proper that said forfeiture clause be enforced. It is our contention, however, and 
it is the law of this state, that forfeitures are not favored and will be relieved 
against whenever possible, and that under the facts and circumstances of the case 
at bar would be unjust and ineqitable to enforce the forfeiture clause, especially 
as against the assignees.” 

13. 4] An insurance agent’s right to commissions on renewal premiums must 
be derived from the terms of his contract. In the sense that it was fixed; 
absolute, free from all contingency, the complainant Boyd had no vested right 
to the commissions sued for. The plain stipulation was that violation of his 
duties and obligations under section 14 of the contract shall work an “uncondi- 
tional forfeiture of all claims and demands whatsoever of the Manager, accrued 
or to accrue, under this agreement.” The parties so contracted. “The modern 
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formula is that every contractual obligation is to be interpreted and enforced 
in the light of its object and purpose, form being of secondary and evidential 
value only.” Lawrence on Equity Jurisprudence, § 15. In section 152 thereof, 
as to the modern theory of forfeiture, it is said: ‘ 

“Present day tribunals, disclaiming prerogative or unregulated discretionary 
powers, now recognize universally the right of p&fties sui juris to make their 
own contracts, determine for themselves the wisdom of their bargains and the 
adequacy of their consideration, and in the absence of counter-equities based on 
established principles to compel their judicial enforcement. Courts are not at 
liberty to revise the contract or speculate on or contravene the intentions or pur- 
poses of the parties. Such action would be to make a contract for them which 
they have not chosen to make for themselves. * * * The whole equitable attitude 
toward the so-called forfeiture is merely to ascertain and enforce the real rather 
than the formal agreement, the objective rather than the medium of expression.” 

]5, 6] It is within the province of equity to relieve against a forfeiture where 
he who asks help is himself free from inequitable conduct with respect to the 
same subject-matter. It will not grant such relief when the violation was due 
to gross negligence or willful misconduct. 1 Pomeroy on Equity Jurisprudence 
(4th Ed.) § 452; 3 Story on Equity (14th Ed.) § 1740. But we are not here deal- 
ing with a provision for “forfeiture,” although that word is used in the contract. 
It is an agreement that upon certain conditions the right to renewal commissions 
would depend. The failure of the agent to comply with these conditions placed 
him without the category in which he could rightfully claim the commissions. It 
was a continuing condition subsequent. Only so long as he performed the duties 
and obligations specified would he be entitled to the commissions. Whenever he 
failed to do so he would not be entitled to any further renewal commissions. We 
think that this is the correct interpretation of the contract. This view was expres- 
sed in the opinions in the analogous cases of Sutherland v, Connecticut Mutual Life 
Insurance Company, 87 Misc. 383, 149 N.Y.S. 1008, and Thurman v. Rodman, 206 
Ky. 180, 266 S.W. 1047. 

[7] Even if this may be treated as a question of forfeiture, the facts would 
justify its enforcement because they are such as were designated in the contract as 
grounds for forfeiture. There are many decisions holding that an insurance agent 
forfeits his compensation for his wrongful refusal or failure to account for funds 
of his principal in his hands. 32 C.J. 1079, and cases cited. We refer especially to 
Phoenix Mutual Life Insurance Company v. Holloway, 51 Conn. 310, 311, 50 Am. 
Rep. 21; Ballance v. Vannuxem, 90 IIl.App. 232; Frankel v. Michigan Mutual Life 
Insurance Company, 158 Ind. 304, 62 N.E. 703. See, also, Annotations in 79 A.L.R. 
p. 475 et seq. 

[8] Our conclusion that the complainant, for his failure to comply with the 
conditions, has no right to claim these commissions, removes from consideration 
the contention that he could account to the company by offsets against the claimed 
renewal commissions. Of course if he was not further entitled to such commis- 
sions he had nothing against which a setoff could be made. 

[9] It appears that some years before the termination of his agency the com- 
pany had failed to account to him for renewal commissions which he claimed 
amounted to about $6,000, but that when a settlement of this matter was made, the 
‘mount agreed upon was about $1,900, and this was paid to the complainant. He 
claims that he accepted this ar-ount almost under duress, but he continued for years 
in the service of the company under his contract after his acceptance of this settle- 
ment. The insistence that those transactions raised any estoppel upon the com- 
pany. or amounted to such inequitable conduct that it should be repelled, is not 
sustainable. In other words, complainant cannot be heard to raise this question 
in this cause after the lapse of years of “acquiescence. 

_ [10] It is claimed on behalf of the assignees that they were entitled to notice 
of these defalcations, and that if they had known of them, they would have satisfied 
the obligations so as to prevent a loss of the claimed commissions. The assign- 
ments, of course, were made subject to the rights of the company and the obligation 
of the assignor. The assignees are not in the position of innocent purchasers 
whose rights would be superior to the contractual relations between the original 
Narties. They must be deemed to have known of: the provisions of the contract 
hetween Boyd end the company and thus to have realized, upon a proper construc- 
tion of the contract, that their assignor must perform the duties and obligations 
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undertaken by him in order to become entitled to the commissions. Boyd did not 
inform them of his delinquencies and this of course worked a hardship upon them; 
but that was a matter of duty on his part toward them and with which the company 
was not affected. The rights of the assignees to the commissions were contingent 
upon the performance of conditions, just as had been the rights of their assignor. 
We are unable to save the assignees upon the claims which they have made. 

[11] It appears that Boyd paid the sum of $520 upon his obligations to this 
company to the corporate surety upon the bond given by him for the performance 
of his duties under the contract. The Insurance Company had made demand upon 
the surety. The evidence does not show that this sum was ever credited to Boyd. 
It does not appear that the Insurance Company ever received this money. The 
surety was not the agent of the Insurance Company. We are therefore unable to 
sustain the claim that this sum should be credited on the indebtedness. The decree 
dismissing the original bill and sustaining the cross-bill is affirmed. A decree will 
be entered in this court for the American National Insurance Company against 
B. B. Boyd for the sum of $2,328.47 with interest from the date of the decree in 
the chancery court, and all costs of this cause. 

Faw, P. J., and Crownover, J., concur. 


STATE ex rel. ASSOCIATED INDEMNITY CORPORATION v. 
MORTENSEN. 
Supreme Court of Wisconsin. April 6, 1937. 
272 Northwestern Reporter 457. 
2. STOCK COMPANY. 

Term “such company” as found in statute dealing generally with stock insur- 
ance companies he/d to refer to any stock insurance company (St.1935, § 201.11(1). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

3. READMISSION. 

Insurance company which had voluntarily withdrawn from state and then 
sought to re-enter held entitled to readmission on basis of sufficiency of its capital 
at time when it first entered state before withdrawal, under literal construction of 
provision of statute that no “such company” should be subject to higher capital 
requirements than those in effect when it “began to transact the business” in 
the state (St.1935, § 201.11(1). 

(For other cases, see Insurance, Dec. Dig. § 20.) 

Fairchild and Fritz, JJ., dissenting. 


Appeal from an order of the Circuit Court for Dane County; Alvin C. Reis, 


Judge. 

Mandamus by the State, on the relation of the Associated Indemnity Cor- 
poration, against H. J. Mortensen, commissioner of insurance of Wisconsin. From 
an order denying motion to quash and granting a peremptory writ, defendant 
appeals.—[By Editorial Staff.] 

Order affirmed. 

An alternative writ of mandamus having issued out of the circuit court 
for Dane county upon the petition of relator, Associated Indemnity Corporation, 
directed to H. J. Mortensen, commissioner of insurance for the State of Wisconsin, 
commanding the latter to issue a license to relator to transact insurance business 
within the State of Wisconsin or to show cause to the contrary, the respondent 
moved to quash the alternative writ for the reason that the petition did not state 
facts showing relator to be entitled to the writ. The trial court on October 20, 
1936, denied the motion to quash and ordesed»that a peremptory writ of mandamus 
be issued commanding respondents to issue relator a license in accordance with its 
application. The material facts will be stated in the opinion. 

Orland S. Loomis, Atty. Gen., and Warren H. Resh, Asst. Atty. Gen., for 
appellant. 

La Follette, Rogers & Roberts and W. Wade Boardman, all of Madison, for 
respondent. 

WICKHEM, Justice. 


This appeal presents a narrow and simple question of statutory construction. 
Petitioner is a stock insurance company organized under the laws of California, 
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having a paid-in capital of $500,000, and a surplus of $1,176,000. Petitioner was 
authorized to do business in Wisconsin on August 1, 1931, and its license was 
renewed each year thereafter until May 1, 1935, when the company voluntarily 
withdrew from the Sta‘e. On August 22, 1936, it again applied for a license to 
transact business of several types in this State. This application was denied by 
the insurance commissioner upon the ground that under the provisions of section 
201.11 (1), Stats., as amended by chapter 120 and chapter 489, Laws of 1933, and 
Laws 1935, c. 478, its capital was insufficient to entitle it to a license. Section 201:11 
(1), St.1935, reads as follows: 

“(1) No stock insurance company shall transact business unless it has capital, 
in cash or invested as provided by law, of at least two hundred thousand dollars 
for the insurance specified in any one subsection of section 201.04; with an 
additional one hundred thousand dollars for the insurance mentioned in any other 
subsection which may be transacted by such company, provided that no such com- 
panv shall be subject to higher capital requirements than those in effect when it 
began to transact the business of insurance in this state. No additional capital shall 
be required for the insurance specified in subsection (17) of section 201.04.” 

It is conceded that unless the proviso exempts petitioner, its capital is insuffi- 
cient to meet the requirements of section 201.11 (1). The sole issue presented 
upon this appeal is whether petitioner lost the benefit of this exemption by 
withdrawing from the State in 1935. The trial court held that it did not, and 
we think that this conclusion was correct. The controversy turns upon the mean- 
ing of “no such company” and “began to transact the business of insurance in this 
state.” 


[1] A number of rules of construction are proposed by the appellant and are 
sustained by the authorities. It is conceded that, where a statute is plain and 
unambiguous, no interpretation is necessary. McGarvey v. Independent O. & G. 
Co., 156 Wis. 580, 146 N.W. 895; State ex rel. U. S. F. & G. Co. v. Smith, 184 
Wis. 309, 199 N.W. 954. It is contended, however, that there is room for judicial 
construction of the statute even though it is plain and unambiguous in its letter, 
where to give it a literal meaning would produce absurd results or involve the 
legislative purpose in obscurity. Pfingsten v. Pfingsten, 164 Wis. 308, 159 N.W. 
921; Jordan Land Co. v. Freeborn, 149 Wis. 159, 135 N.W. 751; State ex rel. Hus- 
ting v. Board of State Canvassers, 159 Wis. 216, 150 N.W. 542, Ann.Cas.1916D, 

[2-4] We deem it unnecessary to enter into an elaborate discussion of these 
tules of construction. The statute is literally unambiguous. There can be no 
possible question that the term “such company” refers merely to stock insurance 
companies, and there can be no question as to the literal meaning of the phrase 
“when it began to transact the business of insurance in this state.” It is suggested 
that the statute, section 201.11 (1), was intended to extend the benefits of its 
exemption only to such companies as were doing business in this state at the time 
of enacting the increased requirements. Even upon this construction, petitioner 
would be entitled to a license since it was then doing business within the State. 
It is claimed that this statute was intended to add to the requirements of insurance 
companies for the protection of those purchasing policies of insurance, and that 
it would be absurd to suppose that the Legislature intended to make the fact that 
a company had done business in the State at one time the basis exempting it from 
satisfying the capital requirements of the statute. This cannot be said to be such 
an absurd or an unreasonable result as to indicate that the unambiguous language 
of the statute does not mean what it says. Insurance companies which were in 
business at the time of the amendment and continued this business are permitted 
by the proviso to operate upon what is declared by the section to be an inadequate 
capital. It cannot be demonstrated that there is such a marked distinction between 
the two situations that a failure to distinguish them produces absurd results by 
Seriously impairing the protection designed for the public. Further than this, no 
alernative meaning or sense is suggested to which the words of the statute can 
accommodate themselves. The rule that the clear letter of a statute will be 
departed from where absurd results would otherwise follow must be carefully 
applied. The danger is that of substituting the judgment of the court for that 
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of the Legislature as to what is sound or absurd. The rule is only one of 
construction; the fact that absurd or unjust results follow the literal application 
of the language simply justifies a search of the statute for further but perhaps 
less obvious indications of legislative intent. It does not, however, justify a court 
in amending the statute or giving it a meaning to which its language is not suscep- 
tible merely to avoid what the court believes are inequitable or unwise results. 

Order affirmed. 

Fairchild, Justice (disssenting). 

The language of the statute is to be read in the light of its actual purpose. 
It reads (section 201.11 (1), in part, “No stock insurance company shall transact 
business unless it has capital” of a certain amount. It does contain a provision 
evidently calculated to prevent the disturbance of approved companies presently 
doing business within the State. I am not concerned over the ambiguity in the 
wording of the exception, for when interpreted strictly according to its letter, 
it becomes unreasonable and inconsistent with the purpose of the statute. Suppose, 
for example, that a company which ceased to do business here twenty years ago 
sought now to reenter the state upon the strength of its compliance with the 
requirements as to capital of the remote period at which it originally entered the 
State. In the case before us, the insurance company, after doing business in 
the State for some years, voluntarily left. It now seeks a license and desires 
to re-enter. It is not here and it cannot do business without a license. The fact 
that some time previously its qualifications met our standards or the fact that 
it was a company in good standing when it chose to leave the State does not alter 
the situation. The statute should be complied with before the issuing by the 
commissioner of the required license. I am of the opinion that the Attorney Gen- 
eral and the insurance commissioner are contending for the correct principle. 

I am authorized to say that Mr. Justice Fritz joins in this dissent. 


ETNA LIFE INS. CO. OF HARTFORD, CONN. v. MOSER et ux. No. 26393. 


Supreme Court of Wasnihgton. March 25, 1937. 
65 Pacific Reporter (2d) 1277. 
1. COMMISSION. 


In absence of specific agreement to contrary, insurer’s agent who has performed 
all services contemplated by agency or commission agreement is entitled to recover 
and retain commission, but agent who agrees to forego or surrender commission 
in event of cancellation of policy or repayment of premiums to insured will be 
held to his agreement. 


(For other cases, see Insurance, Dec. Dig. § 84[2].) 
2. RETURN COMMISSION. 

Insurer’s agent who expressly agreed to return, upon demand, all commissions 
received if, for any reason, insurer should return premium to insured, held bound 
to return to insurer, upon demand, commission paid for obtaining application for 
life policy which insurer canceled and which insured surrendered upon repayment 
of amount of premiums with interest. 

(For other cases, see Insurance, Dec. Dig. § 84[2].) 

Department 1. 

Appeal from Superior Court, King County; J. T. Ronald, Judge. ; 

Action by the 4&tna Life Insurance Company of Hartford, Conn., against 
Frederick C. Moser and Doris G. Moser, husband and wife. From a judgment 
of dismissal, plaintiff appeals. 

Reversed and remanded, with directions. 

J. Speed Smith and Henry Elliott, Jr., both of Seattle, for appellant. 

Isham N. Smith, of Yakima, for respondents. 

BLake, Justice. 

The defendant Frederick C. Moser, at all times with which we are concerned, 
was a life insurance agent, under contract with the New York Life Insurance Com- 
pany. He was a large producer, and frequently presented risks larger than that 
company cared to underwrite. He was obligated, however, to submit to it any 
proposed risk, and give it the opportunity of accepting and underwriting the risk 
in whole or in part. In case the company accepted the risk only in part, defendant 
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had the sm to select the companies to which the balance of the risk should be 
submitted. 

In the fall of 1934, defendant obtained an application from one of his clients 
tor life insurance in the amount of $175,000. he New York Life Insurance 
Company elected to take only $50,000. The balance was distributed among three 
other companies, including the plaintiff. This company wrote a policy for $25,000, 
and sent it to defendant for delivery to the insured. Accompanying the policy 
was a commission agreement, signed by the general agent of plaintiff. It was 
stipulated in the agreement that acceptance of it by defendant constituted an 
acceptance of all its terms and conditions. Under the terms of the agreement, 
defendant was entitled to 50 per cent. of the first year’s premium as a commission. 
He was also entitled to 5 per cent. of the premiums for the second and subsequent 
eight years of insurance. It was stipulated’ in the agreement, however, that: 
“Agent further agrees that if for any reason premium is returned to insured by 
Company, he will return to General Agent or Company, on demand, all commis- 
sions received by him under this agreement.” 

Defendant delivered the policy to the insured, and collected the first year’s 
premium ($2,332.75), which he remitted to plaintiff. Thereafter plaintiff paid 
defendant $1,166.38, as his commission on the premium. 

Shortly thereafter plaintiff and the other three companies, conceiving that 
the insured had made certain misrepresentations in the application with respect to 
a physical condition, took steps toward canceling their respective policies. Nego- 
tiations to that end were carried on over a period of several weeks between the 
insured and her representatives and a common representative of the four com- 
panies. As a result of the negotiations, the insured surrendered the policies upon 
the repayment to her of the amount of the premiums, with interest. 

Thereafter plaintiff made demand on defendant for the return of the commis- 
sion he had received. Upon his refusal to comply with the demand, plaintiff 
brought this action to recover $1,166.38, under the above-quoted clause of the 
commission agreement. 

Answering the complaint, defendant set up two affirmative defenses. The 
substance of the first was that the compromise between plaintiff and the insured 
was made without his consent and over his protest—he at all times during the 
controversy claiming the commission was earned, and asserting his right to 
retain it. In the second, he realleged the facts set out in the first, and further 
ve on plaintiff is estopped from asserting any right to recover the commis- 
sion paid. 

The cause was tried to the court, which made findings favorable to defendant, 
and entered judgment dismissing the action. Plaintiff appeals. 

The terms of the commission agreement are plain and unambiguous. By it, 

the respondent agreed to return all commissions received by him, if for any 
reason the premium was returned to the insured. The substance of respondent’s 
contention, which was adopted by the trial court, is that this clause should be 
ronstrued to mean any good reason; that the bur’ » ws wnon appellant to 
establish a good reason for returning the premium, and it failed to do so; that, 
the commission having been fully earned, the company and the insured could enter 
into no agreement, without his consent, which would defeat his right to retain the 
commission. 
_ Respondent has cited many cases dealing with the right of brokers to commis- 
sions in the sale of real and personal property. We shall not undertake to review 
them, for we think the subject of this controversy is fully covered in cases dealing 
with the rights of insurance agents to recover or retain commissions earned. 


[1] It may be conceded to be the rule that, in the absence of specific agree- 
ment to the contrary, an agent is entitled to recover and retain a commission when 
he has performed all of the services contemplated by the agency or commission 
agreement. Reed v. Union Central Life Ins. Co., 21 Utah 295, 61 P. 21; Kort- 
right v. Mutual Life Ins. Co., 123 Neb. 746, 243 N.W. 904. 

_ But it is equally well settled that, if the agent agrees to forego or surrender 
his commission in the event of cancellation of the policy or repayment of the 
premiums to the insured, he will be held to his agreement. Milwaukee Mechanics’ 
Ins. Co. v. Warren, 150 Cal. 346, 89 P. 93; National Union Fire Ins. Co. v. Nason, 
21 Cal.App. 297, 131 P. 755; Salley v. Amicable Life Ins. Co. (Tex.Com.App.) 
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4 S.W.(2d) 35; Hill v. Aétna Ins. Co., 180 Ark. 401, 21 S.W.(2d) 180; Independ- 
ence Indemnity Co. v. Dreyfus (C.C.A.) 49 F.(2d) 599. 

This court has held such agreements valid and enforceable Ryder-Gougar Co, 
v. Garretson, 53 Wash. 71, 101 P. 498, 132 Am.St.Rep. 1053. 

In Butler v. New York Life Ins. Co., 45 Wash. 141, 87 P. 1119, this court was 
confronted with a problem so closely analogous to that here presented as to 
make that decision controlling here. There, the commisison contract provided 
that the agent should receive commisisons on second year premiums which should 
be collected during the time he continued as agent. Having severed his relations 
with the company before second year premiums were collected, he nevertheless 
sought to recover them. In the course of the opinion, the court said: “The record 
does not disclose the ground upon which the trial court rested its judgment, but 
possibly it was thought the commissions were earned, and that the right to them 
would not terminate on the termination of the relations of the parties created 
by the contract. What would be the rights of the parties under the circumstances 
were the contract silent on the question might be debatable; but the contract is 
not silent. It plainly provides that the respondent shall recover commissions only 
on second-year premiums, which are collected during his continuance as agent 
of the appellant, not those that might be collected after his agency ceased. The 
parties had a right to make their own contract with reference to the compensation 
to be paid by the one to the other, and their contract must be upheld by the courts 
in the absence of a showing that, by mutual mistake or fraud, the writing does 
not express the actual agreement made by the parties. There was no such showing 
here.” 

[2] Applying the rule to the facts of this case, it is clear that respondent, 
under the explicit terms of his agreement, is bound to return the commission paid 


So far as estoppel is concerned, we find nothing in the record which establishes 
any element of that defense. 

The judgment is reversed, and the cause remanded, with directions to enter 
judgment for appellant in accordance with the prayer of its complaint. 

Steinert, C. J., and Geraghty, Main, and Millard, JJ., concur. 





